
In order to have willfully violated an order, however, the parent 
must have had the ability to pay (see, e.g., Matter of Dickstein v. 
Dickstein, 99 A.D.2d 929,; Matter of McCarthy v. Spearman, 96 A.D.2d 
750. 
 
Fascaldi v. Fascaldi, 186 A.D.2d 532, 588 N.Y.S.2d 354 (2d Dept. 1992): 
 

. . . when the support payments are so prohibitive as to strip the 
payor spouse of income and assets necessary to meet his or her own 
expenses, relief may be granted in the interest of justice". 
 
Hirshman v. Hirshman, 156 A.D.2d 644, 549 N.Y.S.2d 142 (2d Dept. Dec. 
1989): 
 

In determining the ability of the husband to provide support, the 
court should consider not only his income from employment, but his 
actual reasonable living expenses, as well as his current debts, and 
whether such obligations were reasonably incurred (…). The husband's 
need to have money to live on after support payments are made must be 
taken into account(…). 
 
Francis v. Francis, 156 A.D.2d 637, 548 N.Y.S.2d 816 (2d Dept. Dec. 
1989): 
 

With respect to the child support determination, we find that the 
court improvidently exercised its discretion when it directed the 
defendant to pay $65.00 per week per child. In the circumstances at 
bar, where the combined monthly income earnings of the parties fall 
short of their combined monthly expenses by approximately $1,000 , it 
is not practical see, Domestic Relations Law § 236[B][7][a][3]) to base 
the child support determination primarily upon a consideration of the 
children's prior standard of living. In reaching its determination, the 
court should have given greater weight to the post divorce financial 
circumstances of the parties see, DRL § 236[B][7][a][1] 
 
Flanter v. Flanter, 123 A.D.2d 626, 506 N.Y.S.2d 780 (2d 1986): 
 

. . . The increase in support mandated by the order herein 
appealed, when considered together with the father's other support 
obligations and measured against his net income, exceeds his present 
financial capabilities. The father's need to maintain a separate 
household and have money to live on after support payments are made 
must be taken into account. 
 
Polychronopoulos v. Polychronopoulos, 226 A.D.2d 354, 640 N.Y.S.2d 256 
(2nd Dept. 1996) 
 

In calculating the defendant's child support obligations, the 
court stated that it deviated from the statutory guidelines because the 
defendant would be paying the medical expenses of the children and the 
carrying charges on the marital home. In making its calculations, the 
court granted a deduction of $22,600 for "FICA and so forth" in 



"allowable deductions". However, the mortgage payments on the marital 
residence exceed $29,000 per year, and the defendant was ordered to pay 
all additional carrying charges on the home, which amounts were 
unspecified. Since these obligations represent shelter costs, which are 
part of the basic child support obligation, they should have reduced 
the defendant's child support obligations accordingly. 
 

The court's deductions for FICA and other "allowable 
deductions[226 A.D.2d 356] " do not explain why the defendant is being 
charged more than his statutory share for child support. Thus, it is 
incumbent upon the trial court to recalculate the defendant's child 
support obligation, giving him credit 
for the mortgage costs and carrying charges or to articulate its 
reasons for the child support ordered 
 
 
Korn v. Gulotta, 186 A.D.2d 196, 587 N.Y.S.2d 906 (2nd Dept. 1992) 
 
Contrary to Korn's contention, we find that the Supreme Court did not 
improvidently exercise its discretion by denying his motion to hold the 
respondents in contempt. It is settled law that, in order to find that 
contempt has occurred in a given case, it must initially be determined 
that "a lawful order of the court, clearly expressing an unequivocal 
mandate, was in effect" 
 
 
 
Silvestris v. Silvestris, App. Div. 265 N.Y.S.2d 173 held that Family 
Court Act ß 433 "requires that a respondent 'shall be given the 
opportunity to be heard and to present witness'" and Abbondola v. 
Abbondola, App. Div. 338 N.Y.S.2d 1975 stated "In our opinion, 
appellant did not get an adequate hearing and was not afforded his 
statutory right of an opportunity to be heard and to present 
witnesses". 
 
Abbondola v. Abbondola, 40 A.D.2d 976, 338 N.Y.S.2d 1975 (2nd Dept. 
1972) 
 

[1,2] In our opinion, appellant did not get an adequate hearing 
and was not afforded his statutory right of an opportunity to be heard 
and to present witnesses. 

 
[9] We have concluded that while the hearing judge undertook to 

give appellant a hearing, the omission to advise appellant, who was 
appearing pro se, of his right to cross-examine and to produce 
witnesses deprived him of an adequate hearing. Thus, there was no 
opportunity offered appellant to rebut the averments of petitioner. On 
the record before this Court, it appears that appellant was not 
accorded his statutory right, granted by Section 433, of the 
"opportunity to be heard and to present witnesses."  
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