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T h i s b o o k i s d e d i c a t e d
to my mother, Elinor S. King,

who has stood by me
throughout my ordeal of
dealing with the corrupt

F e d e r a l a n d S t a t e J u d i c i a r i e s .

I t i s a l s o d e d i c a t e d t o a l l t h o s e
w h o h a v e s u f f e r e d b e c a u s e o f

the illegal actions of our
corrupt State and

F e d e r a l J u d i c i a r i e s .
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Make it a reality that no one is
above the law, that our legal

system must protect the
innocent and punish the

wrongdoers, that the promise
of equal justice must be a

reality for every American.

Take the Pledge!

I Pledge allegiance to the flag
o f t h e U n i t e d S t a t e s o f

America and to the Republic
for which it stands, one nation

under God, indivisible, with
liberty and justice for all.

P R E F A C E
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Civil Rights Law § 74

Privileges in action for libel

A civil action cannot be maintained against any person, firm or corporation,
for the publication of a fair and true report of any judicial proceeding, legislative
proceeding or other official proceeding, or for any heading of the report which is a
fair and true head note of the statement published.

Truth is an absolute defense to any libel or slander action.

As you read this book, ask the question: How do you protect your
constitutional, statutory and civil rights when those who are violating your rights,
are the ones, who by law, are supposed to be protecting your rights?

As stated by retired New York State Supreme Court Judge Brian Lindsey:
"There is no system ever devised by mankind that is guaranteed to rip husband
and wife or father, mother and child apart so bitterly than our present family court
system".

T H E A L L E G E D M I S S I O N O F T H E
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U N I F I E D C O U R T S Y S T E M O F N E W Y O R K

The Unified Court System's web site states:

"The mission of the Unified Court System is to promote the
rule of law and to serve the public by providing just and timely
reso lu t i on o f a l l ma t te rs be fo re the cou r t s . "

As will be documented in this book, the mission of the Unified Court System is
not to promote the rule of law or to serve the public by providing just and timely resolution
of all matters before the courts. The court's mission it is to destroy the families of this
state, one at a time, and to deprive litigants of their constitutional, statutory and civil
rights.

It's not what you see the court doing, it's what you don't see that is the problem. It
will be demonstrated that Chief Judge Judith Kaye of the New York State Court of Appeals
is a power-mad hypocrite who boasts about her and the court's ethical principles in public
interviews while secretly coordinating a statewide multi-billion dollar racketeering
enterprise. The scheme is to fix court cases and deprive litigants of their constitutional
and statutory rights in order for the state to collect billions of dollars fi-om the federal
government each year and in order for attorneys to make billions of dollars each year
from the misery and destruction of families that they are deliberately causing through
the corrupt court process.

There must be open public hearings into the corruption in the New York State
Judiciary. The judges and attorneys have to be held accountable for their illegal actions
and made to testify as to the illegal actions documented within this book. They can always
exercise their 5th Amendment right against self incrimination. If they exercise their 5th
Amendment right they should be removed from office immediately.
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I n t r o d u c t i o n

After several months of planning, on January 26, 1998,1 sprayed the front entrance to the New
York State Court of Appeals building with 55 gallons of liquid chicken manure. You probably wonder why
someone would do such a thing.

Having been involved in both the New York State and Federal court systems for the past 13 years;
having been deprived of seeing my children for 6 years; ordered to pay more in child support than my
income in violation of state statute; having the court give exclusive possession of my mother's house to my
former wife, Ms. Carella, in a closed court proceeding where my mother was told to leave the courtroom;
having been arrested for aggravated harassment for writing a letter demanding that my constitutional and
statutory rights be enforced; having been arrested for criminal anarchy and criminal nuisance for again
demanding that our constitutional and statutory rights to public trial and jury trial before one is imprisoned
be enforced; having been threatened by the FBI to "keep my mouth shut or else" concerning the violation of
my constitutional and statutory rights; having been deprived of my constitutional and statutory rights by
both the New York State and Federal Judiciaries, I decided it was time to stand up and demonstrate how
corrupt both New York State and Federal Judiciaries are and to expose how the judges and prosecutors fix
cases right in the public view. In order to do this, I decided to spray the Court of Appeals building with
liquid chicken manure to demonstrate my feelings for the court's oppression of our State and Federal
constitutional and statutory rights.

The only nice comment Judge Lamont had to say about me when he was sentencing me to an illegal
imprisonment for sprajdng the Court of Appeals was:

"There is one thing I will say, and that is that I do not glean from those letters that Mr.
Collins is trying to help deadbeat dads. On the contrary, I think all his efforts have been towards
child custody, child visitation, keeping relationships between family members intact during a difficult
s i t u a t i o n . "

As reported in the New York State Attorney General's Brief, referring to Judge Herrick at my
arraignment:

The judge before whom petitioner initially appeared even commented that petitioner had
more legal knowledge than some of the attorneys who had represented him. Id- at p. 34.

You ask, why would these judges deprive a defendant of his constitutional and statutory rights? A
friend of mine in Florida came up with the best answer. John, who came to this country after World War II
from Croatia, and I were discussing family court and the illegal actions of the judges and attorneys. Now,
John had never been involved in the process and neither had his son. So when John asked me, ''You know
why they do it, don't you?" I thought, I would see what his perspective was, so I said, no. He said "I tell you
why It's a billion dollar industry." He hit the nail on the head with the hammer. In family court, they are
able to keep the mother and father coming back year after year, spending thousands and thousands of
dollars that the mother and father do not have on the attorneys, the law guardians, the social workers, the
psychologists, etc. Everybody makes money off of the system except the litigants and the children. The
children are the biggest losers of all. They are used as the pawns in the court process.

I will show how the judges are deliberately terrorizing thousands of families and children in New
York State each year by their illegal actions. The judges, prosecutors, and attorneys have placed themselves
above the law and do not respect the rights of those who are not attorneys or judges. They truly believe they
live on Mount Olympus.

This book will demonstrate how the New York State Court Judges, such as Chief Judge Judith
Kaye, Richard Simons, Barry Kramer, John Austin, Dan Lamont, L. Foster James, Stephen Ferradino,
Larry Rosen, Stephen Herrick, etc. and Federal Judges, such as Thomas McAvoy and Lawrence Kahn, are
involved in case fixing, extortion, false imprisonments and/or oppressing constitutional and/or statutory
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rights. I will show how the judges fix cases in order to falsely imprison people who stand up to the system
and try to expose the corruption in the New York State Judiciary.

As you read this book, you will see how the New York State Judiciary has declared war on the
families of this state, especially the 155,000 or so new cases in court each year concerning family issues.
Their mission is to destroy families, one at a time, through their illegal actions behind closed doors. This is
not seen by the public as a whole as to what they are doing. The average person does not see the terrorist
acts of the judges, as they attempt to destroy one family at a time, as everything is done in secret. With only
one person complaining at a time, that person is made out to be "disgruntled".

The judges are intent on destroying the lives of the children of this state by allowing children to be
physically and emotionally abused, in part, by depriving them of their fathers. They deprive the father of
his right to have a relationship with his children and to make a living for himself and his children. How can
a father be a decent and effective parent one evening a week for a couple of hours and every other weekend
(4.3 days per month - 52 days per year)? He can't be, and the court knows it. The actions of the judges and
attorneys are an assault on the security of the families of this state and on the very foundation of our
democracy, namely our civil, constitutional and statutory rights.

It will also be demonstrated how the court system is making it possible for mothers to obtain a
lifetime of child support which is well beyond the child's 21st birthday. I will demonstrate by using case law
and statutes how the judges are deliberately making orders that they know do not comply with the law.
Furthermore, I will show how the judges make their rulings which seem to be right or fair until you analyze
what the judge is actually doing. He is fixing the case right before you. It's not what you see that counts, it's
what you don't see. Don't think this can't happen to you if you end up in the New York State court system.
No one thinks it can happen, until it happens to them or a family member. None of the fathers or their
families in the cases referred to herein ever thought it could happen to them.

It will be documented how children are taken from their parents in secret court proceedings and
how litigants are sentenced to jail in violation of their State and Federal constitutional rights. When trials
are held in secret, there will be abuse, as no one is there to know what is really happening in the court. The
judges and attorneys will and do trample the rights of the litigants.

You will see how our "illustrious" Chief Judge of the Court of Appeals, Judith Kaye, has held in her
rulings that a person's constitutional right to a public trial, a jury trial, and a court of proper jurisdiction
are not, I repeat, are not substantial rights in the State of New York before they are imprisoned. I will show
how Judge Kaye has refused to allow litigants to appeal to the New York State Court of Appeals in violation
of the New York State Constitution and state statute. She is obstructing justice and is denying litigants
access to the Court of Appeals in violation of the law.

Included will be testimony under oath on how Judge Kaye rules on matters involving litigants who
have paid her husband's law firm millions of dollars in counsel fees. It will also be documented that Judge
Kaye made a ruling in my case knowing she had a direct interest in the outcome of my case. Further, Judge
Kaye was disqualified by operation of the law fi-om making a ruling in my case. She does not care what the
law says, she does as she chooses. Who is going to stand up to the Chief Judge of the Court of Appeals? If
someone does question her, she just denies it. She knows no one is going to pursue her illegal actions!! Make
no mistake about it. Judge Kaye considers herself and her fellow judges to be above the law!!

It will be documented how Albany County District Attorney Sol Greenberg's Office covered up the
illegal actions of his assistants by refusing to investigate their actions in depriving defendants of their
constitutional and statutory rights and how he allowed his assistants to file knowingly false charges against
me. I will show how he refused to investigate illegal actions by his assistants, the police and judges. Sol
Greenberg has placed state and county officials above the law. All this was done with the help of the judges
and in the name of justice.

It will be shown how the Federal Court judges such as Thomas J. McAvoy, Neal McCurn, Con



3

Cholakis, Lawrence Kahn and Frederick Scullin cover up the illegal actions of the state courts. They refuse
to protect the constitutional rights of those involved in state court proceedings as required by law. In doing
so, they violated a litigant's right to due process and equal protection under the law. Federal judges are also
covering up the fact the state court judges have "acted in complete absence of all jurisdiction".

It will be documented how a convicted murderer's suit for a sex change operation was protected by
Federal Court Judge Lawrence Kahn. It will also be documented how Judge Kahn refused to address the
constitutionality of state statutes that deprive litigants of their constitutional rights to public and jury trial
before they are imprisoned. Obviously, Judge Kahn considers the rights of a convicted murderer to be
superior to the rights of a father.

You will see how the courts will protect a convicted child molester's rights, but deliberately violate
a father's rights to see his children and order him to pay more in support than is required by law. The New
York State Judiciary discriminates against fathers and children.

When I went to court in 1985 for custody of my children, I never imagined in my wildest dreams
how corrupt New York State was, not only in my case, but in other cases as well. This is based upon working
with both mothers and fathers to try to get them to work out their problems in an amicable way, which is
very difficult when attorneys become involved. Most attorneys, in my opinion, are bottom feeders, just out
to prolong and create misery for the litigants, in order for them to make more money. The judges go right
along with it.

There was a TV show called "Civil Wars". At the beginning of the show you hear a person say to the
attorney: "You feast on the misery of others" and the attorney replies, "If it wasn't for the misery of others
I would be out of a job". In my opinion, the attorneys in over 90% of the family court cases deliberately take
actions to prolong the proceedings in order to boost their attorney fees. When something doesn't go your
way, the attorney will tell you "it was the judge's fault" or "the judge didn't understand the issues". The
judge knew exactly what they were doing. The attorneys and judges are participating in the wholesale
violation and the oppression of constitutional and statutory rights, the very rights they have sworn to
protect.

It will be documented how mothers and their boyfriends are allowed to mentally, physically and
emotionally abuse children with impunity. Mothers are given slaps on the wrist even for killing their children.
Meanwhile, all a mother has to do is make an allegation against a father and he will lose all of his parenting
time with his child. No proof is required.

I will document how the Appellate Court and the Court of Appeals have held that a person can
waive their constitutional right to counsel at their arraignment for the entire criminal proceeding in violation
of state statute that specifically states: "A defendant who proceeds at the arraignment without
counsel does not waive his right to counsel, and the court must inform him that he continues to
have such right". Also, implied in the decision was that the court does not have to inform a defendant of
this even though it is required by statute. A defendant can waive his right to counsel without being informed
of the advantages or disadvantages of self-representation, without being informed that he is waiving his
right to counsel, and without being informed he had waived his right to counsel. You will see how the courts
write their decisions and then fit the facts to the decisions instead of fitting the decision to fit the facts.
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A Child's Essay

The following is an essay written by Spencer's daughter for her English class at school. The essay
was 4 handwritten pages. What this little girl writes in her letter is not just happening to her, it is happening
to thousands of children each day in New York State. Children are being deprived of the love and affection
of their fathers by the courts. It is my belief that the courts are doing this in order for the mother to have
custody of the child, to punish the father for wanting to have a relationship with his child, and to punish
the child for wanting to be with his or her father.

This letter clearly shows what judges are doing to children they are "supposed" to be protecting. As
you read this, ask yourself, what did Spencer do that the court ordered supervised visitation? Why is his
daughter being deprived of a father? Why doesn't Spencer have custody of his daughter? In the essay, the
child does not mention her mother. I wonder why? In the essay, the child mentions she ran away to her
father's house. According to Spencer, the judge threatened his daughter by telling her if she ran away again
to his house, her father would go to jail. This is what happens to children who want to live with their
fathers. This also shows how the court process affects the children it is "supposed" to be helping. The court
is "supposed" to act "in the best interests of the child". The essay:

"Da-da", now that's the first word of many young children, at least it was mine. Not being
able to see or talk to my dad is the worst thing that has and will ever happen to me, you imagine it!
This all started about four or three years ago when my parents got a divorce. Everything use to be
perfect and since the separation, everything went haywire. I now had a lawyer, saw counselors,
went to court to talk to a judge, saw my dad and brothers rarely, and didn't feel like a normal kid
a n y m o r e .

My father really listens to me and none of my hundreds of lawyers or counselors do, even
though they are suppose to help me get through my parents separation. My parents have been
divorced since I was in fifth grade and it is still being worked out by the court. Since then, I haven't
really had a voice of what I've asked. There hasn't been any drastic changes even though I ran away
to my dads house twice to really make a point. Still, no one listened because I think that no one
really cared. The divorce was between my father and mother, not between my dad and I. Children
shouldn't be pulled apart to be on either side of their parent. What a teenager says should be what
everyone wants to hear since they really know what they want and need. From going to lawyer to
lawyer and counselor to counselor, usually I just sit there and don't say a word because from all of
the other times when I spoke out and expressed myself, I would just get dumped on. I wish I could
just tell my dad how I feel since I trust him. From going to different counselors and lawyers, I've
learned not to trust them since they never help me. One of my counselors did yell at me before for
who knows what and she really put me down by her words and I started crying. I used to always cry
when I went to see counselors, judges, and lawyers because all they would do was yell at me for
asking them if I could see my dad. I hate it when no one listens to me and don't try to help me.

I want and need my dad and so does any other child. When I do see my dad, he helps me get
through the impossible. He is a great encourager and listens. My dad is a great influence on my life
and when I used to see him, he would encourage me every second of the day. One day, when I had a
visit with my dad, I was really upset about something and he helped me get through it. By the end
of the visit I was my normal self. My dad has taught me to speak out and weigh what's on my mind.
My father always tells me to think positive no matter what. He and my brothers are the only people
who have helped me get through all of this. My dad is the only one who really makes me feel good
inside and he tries to make my life the best it can be. For the future my dream is to become a
surgeon and my dad is behind me 100% of the way. My dad always looks after me and is always
t h e r e f o r m e .

I haven't seen my father in over two months and it is been the worst without him. Right
after my parents got divorced, I saw my dad every other weekend at his house. Then I stopped
seeing him and then we had supervised visits. These visits didn't last too long and when they
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ended, I didn't see my dad for a quite extended period of time. Then finally, we had visits again once
a week at a park. Now the visits have ended and have been for over two months. When I did see my
dad, I would also see my older brothers, Jim and Paul because they lived with my dad. I liked
seeing my dad at his house because we could sleep over and it was normal. Then when we had
supervised visits, people would be listening, watching, and writing down everything you said and
did. Whenever and where ever I saw my dad, it was fine, as long a I got to see him. Even if I just saw
my dad for a few minutes, it would mean so much to me because not seeing him at all really stinks.
My dad has been and will always be there for me especially now because I know he's always trying
to make a better tomorrow for us. When I ran away to my dad's house he had boxes and boxes of
divorce papers. My dad has put his life into this divorce and I know he's really tr3nng to make
things better.

My dad is fun to be around all of the time and when I'm in a down mood, he makes me feel
happy. When I used to have supervised visits with my father we always played different games and
activities. Sometimes we would catch little baby fish in the stream and get all wet from splashing
each other. Other times we would play frisbee and I would always go near my dad so I could intercept
his passes and to see how high I could jump. We would also play tag, write with chalk, or play
basketball. Besides playing games and having fun, my dad would always make or buy delicious
dinners. My dad knows that I love fudge so he would bring my Aunt Marcia's fudge once in a while
for dessert. My father would also make chile and Sloppy Joe's which are two of my favorite foods.
Other times my dad would bring pizza, wings, salad and more.

Overall, I want and need by father in my life everyday. I pray to God all of the time to see
my father. When I get older I want to own a very big house so my whole family can live with me and
be together. This way, my family won't be broken like it is right now. What I am trying to say is that
I need to see my dad and he needs to be a part of my life. I love my dad!!

Psychologist responds to child's letter

The child gave her father the essay. He then made copies and gave one to a Ph.D, Clinical Psychologist.
The psychologist's letter dated April 16, 2004 stated:

T O W H O M I T M AY C O N C E R N :

Based upon numerous factors and apparent from the attached essay, I was obligated, as a
mandated reporter, to report, via the NY State Hotline, abuse of (the child) on April 13, 2004. A
clinical analysis of the essay indicates that the child may be facing imminent and irreparable harm
i n v a r i o u s f o r m s .

Damage to her character and personality is the most probable and likely form of harm. The
mistrust of counselors, legal representatives including the Judge in this case, her law guardians,
and other, as well as her mother, suggests that this adolescent is vulnerable to forming a character
disorder or related condition. The terrible pain (the child) is experiencing, as expressed by her
written word, might exasperate her feelings of frustration and depression, from which she may
never be able to recover. Additionally, (the child) may decide to find a way to escape the pain and
other distress by harming herself.

I expressed the above concerns in more detail to Sandy Snowden, CPS supervisor assigned
to this case, and to Diane Foley, (the child's) law guardian. They both appeared concerned and well
meaning and entered into a sincere and meaningful dialogue about the situation. Ms. Foley expressed
the point that Spencer had not fulfilled certain Court mandates or stipulations and therefore the
visitation requested by (the child) might not be possible. However, the basis of my report to CPS
was that the child was suffering abuse and possible imminent and irreparable harm specifically
because she was being prevented from seeing her father, who she loves and trusts.
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The psychologist then printed the following in bold letters.

Why should the child, (child's name) be punished because Spencer did not complete
or fully comply with the Court orders? The Court is using (the child) to punish Spencer
and further, it is using Spencer to punish the child. Spencer's conduct has no bearing on
(the child's) needs at this time; she didn't disobey any orders and should therefore not
be denied her yearning to be with her father.

One further point: On July 15, 2003,1 accompanied Spencer, the President of the Chapter
of the Children's Right's Counsel, Elizabeth Schnee, and David Friedman to a meeting with Judge
Jacqueline Silberman, the Chief Matrimonial Judge in NY State. The meeting reviewed Spencer's
case and was held on the record. I had examined Spencer prior to that point in time, and I informed
Judge Silberman that I considered Spencer to be a fit custodian and a caring and loving father. I
affirm those findings at this time. I am an experienced clinician, a forensic evaluator in Nassau
County, and I have been qualified as an expert numerous times in all the Supreme Courts and
Family Courts in the New York metropolitan area.

I believe that we are faced with an unbelievable set of circumstances. To wit: A young
teenager is begging and pleading to see her father who she loves and trusts. She is heartbroken and
depressed, and moist of all, she is suffering extreme distress because she is being prevented from
having significant interactions with her father. Her father is ready, willing and able to meet her
requests and her needs, but the legal bureaucracy will not allow it. Therefore, it is my conclusion
that something is very, very wrong with this system.

It is my recommendation and my hope that (the child's) needs, so well expressed in her
essay, will be met very shortly, if not, I must repeat that I fear for the consequences that she will
experience.

Thank you for your time and considerations.

I received a copy of each on May 4, 2004. As of that date, nothing had been done. This is how the
courts treat children that want and need to have a relationship with their father. Who is the law guardian
representing, the child or the mother? According to Spencer and the child, it is the mother. Here the law
guardian's client is demanding to see her father and all the law guardian seems to worry about is whether
Spencer has jumped through all the hoops the court wants him to jump through in order see his daughter.
I should mention Spencer has custody of his two older sons that his daughter refers to in her essay. Why is
Spencer on supervised visitation with his daughter? Certainly, she is not fearful of him and she wants to be
with him. Is it because the court wants the child with the mother and the father paying child support?
When you read Spencer's case on page 25f, you will see that the court is holding the child hostage. The
court does not care what happens to the child, all the court cares about is the mother having custody, and
the father paying child support. The judge in this case needs to be removed from both the case and the
bench .
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C H A P T E R 1

S U P P O R T

By reading these cases hopefully you will understand that you need to leam the law and not rely
solely upon your attorney. You need to know what your arguments are and what you need to do to protect
yourself. It is very hard to get your case back on track once you have agreed to something. The fbllowin;^
will help you better prepare your case as you will see what can happen when you do not learn as imich ;is
you can and you do not follow through with an appeal.

Remember, you need to know what your rights are, what your options are and have a str;itt <^'> .\Inf.t
fathers have no idea what their rights are and their attorneys certainly do not tell them. No oiu* S
the father's options with him, yet alone in detail. Most fathers have no strategy when going to court Tlu'
attorney's strategy in most cases is, "I'll do the talking and you do as I say". The father figures the ;ittornt v
is going to do everything for them as they have paid their attorney thousands of dollars. What a mist.iki-.
Ignorance is not bliss in family court. 90% of what happens is going to be based on how and what the father
d o e s .

One of the things that amazes me is that the judge will sit on the bench and tell the father his
children need and deserve the child support, which they do. Figuratively speaking, the judge will turn to
the mother and tell her she can spend the money anyway she wants. The court does not care whether child
support is spent on the child or not. It is the mother's money to do what she wants with it. She can spend it
on herself, her boyfHend, etc. the court does not care, as there is no requirement under the law for the
money to be spent on the child. Why do they call it child support, if the money doesn't have to be used for
the child? Furthermore, the court is required to determine the mother's share of child support which they
rarely do and they never require her to spend her share on the child. Why?

Let's not forget that the children also need emotional support from their fathers as well. The courts
could care less whether children receive emotional or other support from their fathers. A lack of emotional
support can have a far more reaching and enduring effect on the child during their lifetime than the lack of
financial support. All the court is interested in is that the father pays support to the mother and the court
doesn't care about the child's emotional and other needs or even if the support is used for the child.

There are fathers in court paying hundreds of dollars each week in child support, yet their children
have no clothes, have no money for school activities or any spending money because the mother will not
part with the money. The mother will then tell the child that she does not have any money for them and
that they should get the money from their father because he is the one with all the money. If the father says
no to the children, the father is the one that will be blamed by the child. The mother will go so far as to
claim the father owes them money. They involve the children in the support issues which helps them to
al ienate the chi ld from their father.

The name of the actual father in each case has been changed in order to protect him.

I remember one father, Adam, telling me that he was in the car with his son. His son turned to him
and said, "Look at the new boots mommy just brought me". Adam could not afford to buy his son extra
things because most of the money he made was going to the mother via child support. What made Adam
upset was, it was his child support that was paying for these boots, Adam would have loved to buy things
for his son, but couldn't. Children do not realize what the father was providing. Yet, they know when their
father had not paid his child support and that daddy was a "deadbeat". Even when they are paying, the
children are led to believe that the daddy is a "deadbeat" because mommy can't buy what the child wants
and blames it on dad, yet, many times she is able to buy for herself In the overwhelming majority of the
cases I have seen, the mother's money is for the mother and the child's money is for the mother first and
t h e n t h e c h i l d .
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New York State creates ''deadbeat dads'' and ^'beaten dead dads"

Is the New York State Judiciary creating "deadbeat dads" in order to obtain Federal funding? New
York State collects billions of dollars each year from the Federal Government in order to help collect child
support allegedly owed. The higher the amount owed in child support, the more and bigger the
**deadbeat dads'% the more the state collects from the Federal Government. What an incentive
to put fathers in arrears.

Most people think that child support is easy to determine and that a father pays 17% for 1 child,
25% for 2, 29%; for 3, 31% for 4 and 35% for five or more. People do not realize that this amount is based
upon gross income minus only FICA and Medicare Tax. Federal and State taxes are not deducted before
determining the child support obligation. Therefore, the father is paying a higher percentage of his net pay
(after taxes are deducted). Where the father is really nailed is with the add-on expenses such as uncovered
medical and dental, day care, medical premiums, etc. With the add-ons, the court is able to leave the father
with little or no money to live on as will be documented. People need to look to see what the father is
earning, paying in taxes and the add-ons that he is also required to pay. In my experience, about 70% of the
court orders or separation agreements concerning support do not comply with the law. The fathers have no
idea their agreement or order does not comply, as their attorney had told them "this is best they are going
to get".

When fathers go to court for a support hearing, their rights are left at the door and the law is
ignored. The courts routinely do not follow the law and do everything they can to deprive the father of his
income. The mothers are considered credible by the court most of the time without any proof to support
their contentions, while the court usually considers fathers not credible. The law requires that both parties
submit financial disclosures to the court. In most instances, the fathers are not even aware that they are
entitled to see the mother's financial disclosure, but when the mothers fail to submit their financial disclosure,
the court does nothing. In many cases the fathers will see the mother's financial disclosure at trial and will
have about five minutes to review it. If the father requests an adjournment in order to review the financial
disclosure it will most likely be denied as the court is ready for trial. In a lot of instances the fathers are not
even served with the court papers and therefore do not show up to court. The court does not care, it goes on
without the father being present. On the other hand, if the mother doesn't show up, the matter is adjourned
unless the father can show that she was personally served, and even then, the court will in most instances
adjourn the proceeding. Usually, when a father wants an adjournment, he is told he has to contact the
mother or her attorney and get their permission. On the other hand, most mothers are given an adjournment
and do not have to seek the father's permission. Why are the mother's being treated dî erently than
the fathers? These are things that are not being monitored by the court system because it would show how
biased the court is against fathers.

P e n a l L a w s V i o l a t e d

As you read this book, keep in mind the two criminal statutes below. Then after reading each
case, ask yourself, why are the judges allowed to violate the law? They are public servants and their
court orders are official documents.

Penal Law § 175.40 Issuing a false certificate

A person is guilty of issuing a false certificate when, being a public servant authorized by
law to make or issue official certificates or other official written instruments, and with intent
to defraud, deceive, or injure another person, he issues such an instrument, or makes the
same with intent that it be issued, knowing that it contains a false statement or false
information. Class E felony

Penal Law § 195.00 Off ic ial misconduct

A public servant is guilty of official misconduct when, with intent to obtain a benefit or to
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injure or deprive another person of a beneHt:

1. He commits an act relating to his official office but constituting an unauthorized exercise of
his official functions, knowing that such act is unauthorized; or

2. He knowingly refrains from performing a duty which is imposed upon him by law or is clearly
inherent in the nature o f h is o ffice. C lass A misdemeanor

Self-support Reserve, what is it?

Family Court Act § 413 "Self-support reserve" shall mean 135% of the poverty income guidelines
amount for a single person as reported by the Federal Department of Health and Human Services. For the
calendar year 1989, the self-support reserve shall be $8,065. On March first of each year, the self-support
reserve shall be revised to reflect the annual updating of the poverty income guidelines as reported by the
Federal Department of Health and Human Services for a single person household.

A parent's income cannot legally fall below the self-support reserve. But what is the self-support
reserve based on as far as the parent's income? Is it the gross income minus FICA and medicare, minus
child support and maintenance? Is it gross income minus FICA, minus medicare, minus child support,
minus maintenance and minus income taxes? Is the self-support reserve based upon disposable or net
income as one lower court ruling holds?

Josephine M. v. Michael F. 151 Misc.2d 1010, 574 N.Y.S.2d 492, (Fam. Ct. 1991):

The Child Support Standards Act (CSSA) amending F.C.A. § 413 attempted to address
deficiencies in the then present system "by adopting guidelines that permit judicial discretion, and
established minimum and meaningful standards of obligations that are based on the premise
that both parties share the responsibilities for child support" (Citation omitted).

... This court finds that in either determining the financial resources of the custodial and
non-custodial parent or the resources available to a child, that all calculations must be initiated
h*om a Hgure that represents disposable income, which at the very least would be a party's
adjusted gross income for purposes of the basic child support obligations less any taxes.

Mahadv V. Megerell. 4 Misc.2d 618, 625 N.Y.S.2d 834 (1995):

However, in this case, and pursuant to FCA § 413(iHd] where the basic child support
obligation (formula plus child care and health care, or just the formula amount itself) reduces the
respondent's income below the self-support reserve, but not below the poverty income guidelines,
then the "basic child support obligation" is redefined to be the sum fifl;y dollars per month or the
difference between the respondent's income and the self-support reserve, which ever is greater.
There is simply no statutory authority once the basic child support obligation is determined to be
fifty dollars per month to add-on or to otherwise require a respondent to, nonetheless, pay a sum of
money towards health care or child care.

Aside from a technical reading of the Child Support Standards act, it is clear that FCA §
413 [1] [dl was meant to act as a safety net for those whose basic child support obligation, as figured
with the use of the CSSA formula, would reduce their incomes below the self-support reserve or
poverty income guidelines. As set forth in the Memorandum of the State Executive Department
accompanying the Child Support Standards Act, "the purpose of the self-support reserve is to provide
for the basic support needs of the non-custodial parent". (1989 McKinney's Sessions Laws of NY, at
2208, 2209.) It hardly seems likely that the legislature intended this protection to be wiped out by
the addition of unlimited health and child care expenses to the non-custodial parent's basic child
support obligation.
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Moehrle v. Moehrle. 148 Misc.2d 545, 560 N.Y.S.2d 621 (Fam. Ct. 1990) held that the noncustodial
parent could not be ordered to pay child support in amounts which would bring his income below "self-
support reserve" as defined by the CSSA.

Judge Kramer violates law • leaves father
with less than $10.00 per week to live on!

When I first met Bart several years ago, he was making $10.00 per hour and the court had just
made its Pendente Lite order of support. The court had ordered, without a hearing, that he pay $100 per
week child support and $245 per month maintenance for a monthly total of $645 plus day care. No amount
was given for day care, but day care was later determined to be $144.00 per week. Bart tried several times
to have his support lowered, but Judge Kramer wanted him to agree to the support and would not hold a
hearing. Bart refused to agree to the support as it was more than what was required by the Child Support
Standards Act (CSSA). Bart forced the court to finally have a hearing after the court had postponed the
trial five or six times in order to pressure him to agree to an outlandish amount of child support. His wife
quit her full time job in order to go back to school and was working part time. Judge Barry Kramer in his
Decision in court stated:

"This is not an easy one. The facts are as follows: it's a short term marriage. Date of marriage
was —/—/98. There are two children, ages two and three. Both of the parties themselves are quite
young and in good health. The wife has received the house as part of her distributive share and she
is in the house, has been since the parties separation. Since the matter came before me, I put in
place a Temporary order, March 28 of this year, which basically allowed the wife to maintain herself
in the marital residence. That Temporary order called for the husband to pay $645.92 a month. I
called it unallocated support and maintenance; basically combing the two....

"... The income of both parties is relatively low; in fact, so low that it would be difficult for
these folks to pay their bills, in my opinion, if they were living together. The husband earns $22,360
a year. That is $10.75 per hour. He works a 40-hour week. There is no readily available overtime at
this present employment. The wife's income is $6,500 per year working part time ... I believe that
her testimony was that she works 12 hours per week."

"...I am going to award the wife the sum of $75 per week maintenance, which will be $3,900
per year, for a period of one year."

"... in doing the computation based upon the income of the husband, as I previously recited,
$22,360, deducting first the maintenance, then PICA of $1,412.19, the husband's net is then
$17,047.81. The wife's income which includes the $6,500 that she presently earns and the
maintenance she will be receiving, then becomes $10,400 reduced by PICA of $795.60 leaves the
wife a net of $9,604.40"

"Based upon the foregoing the husband's child support obligation will be $82 a week, his
maintenance obligation will be $75 a week, and that will be a total of $157 a week, which will be
maintained for a period of one year. At the end of that year the child support will be adjusted
upward because there will be no maintenance deduction. Based upon those calculations, the pro
rata share of the husband for any day care, that he must pay any uncovered medicals that he must
pay will be 64/36; 64 to the husband, 36 to the wife. ... The husband is to maintain the children on
his heal th insurance."

Judge Kramer did not state in the decision how much the day care was. Only maintenance and
child support figures were mentioned and he called it unallocated. This prevented Bart from deducting the
maintenance from his income tax return. The mother received both maintenance and child support tax
f r e e .
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Judge Kramer in the Judgment of Divorce stated:

"ORDERED AND ADJUDGED, the child support payment of Eighty-two Dollars ($82.00)
per week, the maintenance payment of Seventy-five Dollars ($75.00) per week, and the day care
payment of One Hundred Forty-Four ($144.00) Dollars per week, for a total of Three Hundred and
One Dollars shall be paid through the Schenectady County Support Collection Unit.;"

Notice Judge Kramer did not state how much Bart's income was. Why? Was it because lie did not
want anyone reading the order to know how he royally screwed this father and violated the law?

Bart's pay stub showed $430 gross pay ($22,360 per year) less Federal taxes $38.80; FK'A TJ:
Medicare Tax $5.87; State taxes $12.01; Health insurance $24.92; Union dues $9.83; and United W.iv .">()
thus, leaving a disposable income of $306.20 per week. From this $306.20 we subtract $301.00 ♦ T 'l <-
144) court ordered support and Bart had $5.20 per week to live on. That is right, $5.20 per week «iut of a
gross income of $430.00 per week. With this $5.20 Bart had to pay for his car and gas to get to work each
day, pay for his food, his room and expenses when he had his sons with him. Don't forget that out nl" this
$5.20 he had to pay 64% of uncovered medical bills. Can you live on $5.20 per week?

On February 22, 2002 Bart received a Notice to Withhold Income for Child Support stating he wa.s
now in arrears $506.74 and that his employer was to withhold $348 per week from his check. Thi.s was
more than his disposable income of $306.20 before maintenance and child support was deducted.

Judge Kramer determined Bart's CSSA income to be $17,047.81 after the deduction of maintenance.
The current self-support reserve, which will be discussed in a couple of pages, is $11,597. Supposedly your
income cannot be brought below this figure. Taking $11,597 from $17,047.81 leaves $5,450.81 divided by 52
weeks is $104 per week. To this maintenance of $75 per week is added for a total of $179 per week. This is
most Bart should be paying for child support, maintenance and other add-ons. Judge Kramer required
Bart to pay almost double the amount required by law when uncovered medical and dental were added in.
This is called, the "Making of a deadbeat dad". This happens everyday in the State of New York. Why does
it happen? Because nobody is holding the judges and hearing examiners accountable for their illegal actions
and the judges are able to cover up for one another by keeping what is happening out of the public view.
Fathers are going to jail everyday because of these illegal court orders by the judges.

Bart filed for a stay of the order fi-om the Appellate Court until he was able to perfect his appeal.
His ex-wife wrote a letter in opposition and stated:

"However, in the meantime, I need what the judge said was fair, to get myself and the boys
through this rough transaction".

Just like this mother, mothers believe that taking every penny the father earns is "fair" as they
deserve it. How do you negotiate with someone like this? How do you negotiate with someone when they
know the judge will give them what they want? She also stated that she cannot afford an attorney at this
time as she had a balance with her previous attorney of $9,282.20. This figure does not include what she
had already paid him. She was awarded the marital residence and the attorney will probably obtain a
judgment and/or a lien against the house. This could have been settled long before this had it not been for
her attorney, as Bart presented an agreement that followed the CSSA. The only winners are the attorney
and the State of New York as it can collect more money from the Federal Government for child support
a r r e a r s .

The Appellate Court denied Bart's request for a stay pending appeal:

"Motion for stay pending appeal. Defendant seeks to stay a judgment directing the payment
of a sum of money. Consequently, a statutory stay is available upon the filing of an undertaking
pursuant to CPLR 5519(a)(3). A discretionary stay pursuant to CPLR 5519(c) is not appropriate
where a statutory stay is available (see, Norcross v. Cook. 199 A.D.2d 1079)."
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How could Bart come up with an undertaking to obtain a stay when he had no money?

Bart further requested to proceed as a poor person, requested that the transcripts be provided for
free and for the assignment of counsel to prepare his appeal. The Appellate Court denied him the transcripts
and appointed counsel. They did waive the $250.00 filing fee. With his income being taken and being left
with little or no money to live on, how could he afford to pay for an appeal? Attorneys want at least $5,000.00
for an appeal. The Appellate Court figures he will not be able to appeal and he will be stuck with this illegal
court order. Bart will then be served with a violation petition, threatened, and then sentenced to jail at
some point in time because he was not able to perfect his appeal. Obviously, the Appellate Court will do
what it can to prevent and frustrate fathers fi-om appealing and from receiving any type of justice in the
New York State Court system.

Bart then went to a settlement conference before a judge to try to settle the matter before perfecting
the appeal. The Appellate Court supposedly tries to resolve the matter before the appeal was presented to
the court. Bart stated the judge told him that he may get it reduced, but he doubted that he would get the
award retro-active. Bart stated he felt as if the judge was trying to convince him not to appeal.

In the appeal, Bart raised the issues that he should not have been required to pay maintenance.
His income was reduced below the self-support reserve and the poverty level. Remember, the mother quit
her job in order to go back to school.

Bart relied on the cases above: Josephine M. v. Michael F. that of Mahadv v. Megerell and Moehrle
V. Moehrle. He further argued that he was entitled to have money left after support payments are made to
live on and relied upon the following case law.

Hirshman v Hirshman. 156 A.D.2d 644, 549 N.Y.S.2d 142 (2nd Dept. 1989)

In determining the ability of the husband to provide support, the court should consider not
only his income from employment, but his actual reasonable living expenses, as well as his current
debts, and whether such obligations were reasonably incurred (Citations omitted). The husband's
need to have money to live on after support payments are made must be taken into account (Citations
o m i t t e d ) .

As to the maintenance issue Bart relied upon the following case law which held the court should
look at his financial ability to pay:

Fascaldi v. Fascaldi. 186 A.D.2d 532, 588 N.Y.S.2d 354 (2nd Dept. 1992)

In making an award of temporary maintenance the court must consider the financial needs of
the party requesting the support and the parties' respective financial conditions (Citations omitted).
The award should be an accommodation between the reasonable needs of the moving party and the
financial ability of the other spouse (Citations omitted).

. . . when the support payments are so prohibitive as to strip the payor spouse of income and
assets necessary to meet his or her own expenses, relief may be granted in the interest of justice"
(Citations omitted).

Francis v. Francis. 548 N.Y.S.2d 816 (2d Dep't. 1989):

With respect to the child support determination, we find that the court improvidently exercised
its discretion when it directed the defendant to pay $65.00 per week per child. In the circumstances
at bar, where the combined monthly income earnings of the parties fall short of their combined
monthly expenses by approximately $1,000, it is not practical see. Domestic Relations Law §
236[B][7][a][3]) to base the child support determination primarily upon a consideration of the
children's prior standard of living. In reaching its determination, the court should have given greater
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weight to the post divorce financial circumstances of the parties see, Domestic Relations Law §
236[B][7] [a][l]; (Citations omitted).

Bart also argued that any child support award should be retro-active back to the date of the filing
of the petition pursuant to Domestic Relations Law § 240(l)(h) which states that the order should be
effective as of the date of the application, which in this case was the filing of the summons and complaint.
Notice that the Appellate Court never addressed this issue and stated "We have considered the parties'
remaining arguments and find them to be lacking in merit".

Now for the Appellate Court ruling by Judges Cardona, P.J., Mercure, Peters, Carpinello and Rose.
Was Bart being left with any money to live on?

Appeal from a judgment of the Supreme Court (Kramer, J.) ordering, inter alia, child support
and maintenance, entered February 7,2002 in Schenectady County, upon a decision of the court.

In January 2001, plaintiff filed for divorce after approximately 2 1/2 years of marriage. The
parties resolved certain issues by stipulation and proceeded to trial with respect to counsel fees,
insurance, child support for the parties' two young children and maintenance. As relevant here.
Supreme Court awarded plaintiff maintenance in the amount of $75 per week for a period of one
year, $82 per week in child support, $144 per week toward day care costs and directed defendant to
pay 64% of all of the children's medical expenses not covered by insurance. Defendant now appeals.

Initially, we reject defendant's contention that Supreme Court erred in ordering him to pay
maintenance for a one-year period. In ordering the maintenance, Supreme Court considered the
age and health of the parties, relative brevity of the marriage, the parties' modest predivorce life
style, that plaintiff was working only part time while she completed a nursing program, and the
disparity in the parties' incomes (see Domestic Relations Law § 236 [H] [6] [a]). Given the disparity
in the parties' resources and needs, as well as the short-term nature of the award, we perceive no
abuse of discretion in Supreme Court's award of maintenance (Citations omitted).

We agree with defendant, however, that Supreme Court improperly imposed a child support
obligation upon him that reduced his income below the poverty level (see Domestic Relations Law
§ 240 [1-b] [d]).The applicable self-support reserve was $11,596.50 or approximately $223 per week
— that is, 135% of the 2001 Federal poverty income guideline of $8,590 or approximately $165 per
week (Citations omitted). In determining defendant's income, Supreme Court used defendant's
$22,360 salary as a base and then correctly deducted both FICA and maintenance (Citations omitted),
leaving defendant with income of $17,047.81 annually, or approximately $328 weekly, for purposes
of calculating his child support obligation. The court then imposed a "basic child support obligation,"
which includes day care and health care expenses not covered by insurance (Citations omitted), of
$226 per week plus 64% of uncovered health care costs. Subtraction of this support obligation from
defendant's income leaves him with a maximum of $102 per week, which is $121 less than the self-
support reserve and $44 less than the poverty income guideline. Accordingly, defendant's child
support obligation should be the difference between his income and the self-support reserve (Citations
omitted). Using the income figure determined by Supreme Court, defendant's weekly support
obligation, including day care and health care expenses not covered by insurance, should be no
more than $105 ($223 subtracted from $328) while he is required to pay maintenance.

($105.00 plus the maintenance of $75 equals $180.00 is the most that Bart can be ordered to pay
and Bart argued the figure was $179.00. If you notice, the court clearly held that Judge Kramer reduced
Bart's income well below the self-support reserve and below the poverty level. Had Bart not appealed, he
would have been stuck with Judge Kramer's order. If you notice, the Appellate Court was holding, without
saying so, that the self-support reserve was based upon disposable income or income after the deduction of
Federal and State taxes.

Judge Kramer was fully aware of the self-support reserve. This was argued before him. Judge
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Kramer deliberately and maliciously deprived Bart of due process and violated the law as he knew his
order did not comply with the law and his order contained knowingly false statements in order to defraud
Bart. Judge Kramer should be prosecuted!)

We observe, however, that defendant testified that he has been living with his parents
essentially rent free. "Income" for purposes of calculating child support includes "money, goods, or
services provided by relatives and friends" (Citations omitted). Defendant's lodging is thus a "service"
provided by his parents (Citations omitted). Moreover, there was testimony at trial suggesting that
plaintiff may be receiving services from friends or relatives.

Accordingly, we remit this matter for recalculation of the parties' incomes and respective
child support obligations, including a consideration of those resources available to plaintiff and
defendant beyond their salaries as Supreme Court, in its discretion, determines appropriate
(Citations omitted). We have considered the parties' remaining arguments and find them to be
lacking in merit.

(How can anyone in Bart's position jnot need help from his family £uid friends? Judge Kramer left
Bart with no income to live on. Figuring $350 rent + $75 utilities + $35 phone totals $460 divided by 4.3 =
$106 per week + food of $40.00 / week + $25 gas = $171 cost per week. This does not include cost for a car,
maintenance, money when his children are with him. This is what the self-support reserve is for. Now the
court wants to take more money from Bart and punish his parents and friends for helping him after Judge
Kramer deliberately and maliciously deprived him of any money to live on and violated the CSSA by what
he ordered Bart to pay. Where was Bart going to live? Out of his car? That is exactly what the court wants.)

ORDERED that the judgment is modified, on the law and the facts, without costs, by
reversing so much thereof as set forth defendant's child support, day care and health care obligations,
and matter remitted to the Supreme Court for further proceedings not inconsistent with this Court's
decision, and, as so modified, affirmed.

In the meantime, a petition was filed with the family court to hold Bart in contempt of court. Bart
attempted to get a stay of this contempt proceeding from the Appellate Court. No papers were filed in
opposition. The motion to stay the family court matter until the appeal was heard was flatly denied and no
reason was stated. This is justice in New York State.

Bart also filed an answer and cross petition with the family court concerning the violation petition
seeking to modify his Supreme Court Judgment of Divorce as he was now currently unemployed and collecting
unemployment. He lost his job because of the time spent in court and because he had no regular transportation
to work. How could he? He had no money. He also asked for assignment of counsel.

According to Bart, he appeared before the hearing examiner. The hearing examiner stated she did
not have his cross petition and denied him his right to counsel. She then held the trial even though he had
given her a copy of the cross petition showing that he had filed it with the court almost a month before.
After the trial was over, she then stated that she found his cross petition and gave him the papers to fill out
to obtain assigned counsel. Now he will have counsel when sentenced to jail.

Bart showed the court that his entire unemployment check went to the mother. He did not receive
one penny of it. If he was working, the mother would only be able to receive 65% of his net pay.

When Bart called the New York State Division of Employment he was informed that the Support
Collection Unit can take his entire unemployment check leaving him with nothing to live on. The law is
making sure the mother receives every penny she can of his unemployment check. Child support and
maintenance come first. How dare a father get laid off from work!! What do they expect the father to live
on? It will also take the father several weeks to obtain a court date in an attempt to reduce his child
support. The father gets hit with a loss of a job only to learn he won't receive his unemployment because
that belongs to the mother.
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If this was an intact family, the family would have to tighten its belt as to spending, but not when
you owe child support. Your belt gets tightened, but not the mothers. Bart was now receiving food stamps
as he had no money coming in. In the meantime, he also had no transportation to obtain work or to look for
a job. The court could care less. His income belongs to the mother and they will make sure she collects it.

According to the Civil Practice Law and Rules § 5241(g)(l)(i), the most that can be deducted from
his payroll check is 60% of the earnings of the debtor (father) remaining after the deduction therefrom of
any amounts required by law to be withheld ("disposable earnings"), except if amount includes arrears that
are more than 12 weeks old then up to 65% may be deducted. Based upon this, the most the employer can
deduct is $430 less $87.87 equals $342.13. 60% of this is $205.27. The father will be going into arrears
about $100 per week or $5,200 per year and support collection will keep track of every penny of the arrears.

Bart received his Decision and Order from Kathleen Cullen the Schenectady County Hearing
Examiner and again his rights were violated by the court. Bart received $238.00 from unemployment and
was required to pay the mother $144.00 per week plus 50% of uncovered medical bills as well as an
administrative add-on for back child support while stating under the law he should be pajing $25.00 per
month. As previously stated, Bart had no income as it was all being taken by the Support Collection Unit.
He had no money to live on. The court told him he was going to have to continue to live with his parents
rent free as he had not been paying them while living there. How could he pay them when the Support
Collection Unit was taking all of his unemployment check?

Ms. Cullen's order stated:

"If this family were intact sacrifices would have to be made to reduce expenses by reason of
limited resources. The Respondent will reside with his parents and be left with minimal resources
to buy food, pay for medical expense, launder his clothing, secure transportation to find work and to
pay towards other expenses."

(How much will he be left with after this order — $95.00 less the administrative add-on which will
continue to take his entire unemployment check. What BULL! Minimal resources? Bart has no income
coming in. The mother had her income plus the father's income. The mother does not have to sacrifice, only
fathers are forced to sacrifice.)

As you read the following, notice how Ms. Cullen questioned the credibility of the mother's testimony
in paragraphs 6 and 10 and then gave her what she wanted.

Ms. Cul len 's Order fur ther stated:

1. The Petitioner filed a petition on 10/1/02 with the Clerk of this Court alleging that
the Respondent willfijlly failed to obey an Order of Support.

2. The Respondent filed a cross petition on 12/6/02 requesting a downward modification
of child support and termination of spousal support by reason of loss of income.

3. The par t ies have 2 chi ldren.

4. The parties were divorced by Judgment of Divorce dated 1/31/02 entered in the
Office of the Schenectady County Clerk. The Respondent was directed by this Judgment to pay
$82.00 per week as and for child support and $75.00 per week as and for maintenance for a period
of one year from 2/7/02, in addition to other directives. The Respondent was ftirther directed to pay
$144.00 per week for day care. The Court notes that it was not provided with a copy of the parties'
Stipulation of 12/10/01.

5. I find that the Respondent lost employment by reason of having been laid off, and
that modification of the Order of Support is appropriate. As his income had decreased to $238.00
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per week (unemployment insurance benefit), I find that there has been a substantial and unforeseen
change of circumstances and inability to meet the obligation, which warrants modification of the
Order. The proof was credible that he was looking for work. He had earned $10.50 per hour in the
past. The parties' Judgment of Divorce also provides that child support was to be recalculated
pursuant to § 413 of the Family Court Act upon the termination of maintenance on 2/7/03.

6. It is difficult to determine the Petitioner's income from the proof offered. Her
paycheck stubs reflect gross income of between $193.93 to $390.28 per week. Her testimony was
inconsistent with this. She testified to going to nursing school and earning gross $86.60 per week or
$78.92 per week net. As the maintenance award would be indicative of the Petitioner's need to
increase her income, pursuant to subsequent testimony, the Court finds that she will earn about
$7,000.00 gross per year for 2002.1 have reduced this by estimated PICA ($6,464.50). I have added
to this the amount of $3,900.00 representing taxable maintenance of $75.00 per week. Thus, her
income pursuant to Section 413 of the Family Court Act is $10,364.50. As of 2/8/03, when spousal
support ended, her income was $6,464.50.

7. The Respondent's income pursuant to § 413 of the Family Court Act is $8,476.00
per year representing unemployment insurance benefit of $238.00 per week ($12,376.00 per year)
less $3,900.00, representing the $75.00 per week maintenance obligation. The parties' divorce
provides that child support was to be recalculated consistent with § 413 of the Family Court Act
upon the termination of maintenance. As of 2/8/03, the Respondent's income was $12,376.00.

8. Combined Parental Income is $18,840.50.

9. Pursuant to the Child Support Standards Act, the Respondent's child support
obligation would be $50.00 per month or $11.54 per week as of 2/8/03. From 12/6/02 to 2/7103, his
obligation would be $25.00 per month.

10. The Petitioner testified that the children were eligible for Medicaid, but she did not
elect the same in order to use a certain pediatrician. She further testified that she earned too much
for Child Health Plus, which would be inconsistent with being Medicaid eligible, and inconsistent
with her testimony regarding reduced income. The Petitioner testified that as of 1/1/03, she obtained
health insurance coverage for her family The expense was $128.00 per month. She did not know
the cost of individual coverage. The Court directs the Petitioner to apply for Medicaid and Child
Health Plus, as health insurance coverage is not available to the Respondent, and the Court finds
the expense to the Petitioner to be unreasonable. It appears that the Petitioner is maintaining
health insurance coverage as a matter of choice, rather than necessity.

11. The Respondent shall be responsible for 50% of all reasonable, necessary, uninsured,
non-cosmetic, health, medical, dental, optical, orthodontic, pharmaceutical and psychological
expenses of the parties' child. The Petitioner shall be responsible for 50% of such expense. The
Petitioner shall provide the Respondent with a statement setting forth the amount of the expense,
the date incurred, nature of treatment, the amount covered by insurance and the uninsured expense,
as well as the Respondent's prorate share within thirty days of receipt. The Respondent shall
reimburse the Petitioner directly and in full within thirty days of written demand. The Court has
varied for reasons set forth herein. Pursuant to the Child Support Standards Act, the Respondent
would not have been responsible to contribute towards this expense.

12. The Petitioner is directed to apply, once again, for a day care subsidy. In view of her
income (she testified to $86.00 per week) and the reduced Order of Support, it appears that she may
be eligible. Although she asserts that she could not obtain the subsidy as she was in school, she still
worked on a part time basis. The expense of $217.50 per week for day care for two children also
appeared to be somewhat excessive. The Court must question whether this particular child care
provider is a matter of choice, versus necessity. The Court will not direct the Respondent to pay a
pro rata percentage towards day care expense as the Court has decided to vary from the Child

\
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Support Standards Act, as set forth herein. The Court notes that by reason of the self support
reserve and poverty level, the Respondent would not be obligated to contribute towards this expense.

As you read the following paragraphs, ask yourself, what right does Ms. Cullen have to reduce
Bart's income below the self-support reserve?

13. The Court shall direct the Respondent to continue to pay $75.00 per woek a.s and
for maintenance, to pay $72.00 per week towards child support (including day care) and '>0'; of
uninsured medical expenses of the children retroactive to 1̂ 6/02. The Court has varii'd fnun ilu-
Child Support Standards Act for the following reasons:

a) The Court has considered the needs of the children. The Petitioner sit tnrt h
monthly expenses of $2,333.17 per month. I have reduced this by the cost of health insiiraiui'
coverage (for reasons set forth above) of $128.00 per month, leaving adjusted numilily
expenses of $2,205.17. She testified that her net weekly income was $78.92 per week or
$341.99 per month. Her paychecks reflected gross income of between $193.93 to .S;{9().2S
per week, and net income of between $288.83 to $595.51 bi-weekly or between, $625..S() to
$1,290.27 per month. Thus, her monthly deficit ranged fi-om $914.90 to $1,863.18 per month
or between $211.13 to $429.96 per week. The Court must always act in the best interests of
the children and ensure that basis needs may be met. An Order consistent with the self
support reserve or poverty level would not allow this;

b) The Respondent's income is $238.00 per week or $1,031.33 per month. The
Respondent set forth minimal expenses of $758.33 per month, excluding child support.
While these expenses do not appear excessive, some are also not being incurred. Although
the Respondent set forth a monthly rental expense of $215.00, he testified to living with his
parents and not paying rent. Although the Court will consider grocery expense of $200.00
per month, the Court has reduced the Respondent's expense of $50.00 per month for lunches.
The Court has considered his expenses for dental work, transportation and laundry. The
Court has reduced his monthly expenses by $100.00, representing clothing expense, as
meeting the children's basic needs is of greater importance at this time. Thus, his adjusted
monthly expenses are $393.33. His net monthly income is $638.00 or $147.23 per week.
The Respondent will also receive food stamps of $139.00 per month;

c) The Court has been presented with no proof regarding the physical and
emotional needs of the children, the standard of living during the marriage, non-monetary
contributions towards the care of the children, the existence of other children, extraordinary
visitation expense or expense of extended visitation;

d) The Court has taken into consideration that the Petitioner as custodial
parent may claim the children as exemptions for income tax purposes; and

e) The Court has considered that the Petitioner has been awarded maintenance
and is working at becoming a registered nurse.

14. The Court is aware that this Order will present hardship for both parties. If this
family were intact sacrifices would have to be made to reduce expenses by reason of limited resources.
The Respondent will reside with his parents and be left with minimal resources to buy food, pay for
medical expense, launder his clothing, secure transportation to find work and to pay towards other
expenses. The Petitioner will only receive $638.00 per month, which will not meet her expenses.
She will have to investigate Medicaid coverage, cheaper day care services and day care subsidy and
may have to work additional hours emd attend school.

15. Maintenance terminated on 2/7/03. As a consequence, effect ive 2/8/03, the
Respondent shall pay $147.00 per week for child support, including day care, through the Schenectady
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County Support Collection Unit. The Court has varied from the Child Support Standards Act for
reasons set forth above. The Court has considered the needs of the children, and that the Respondent
has the ability to pay more than a self support reserve or poverty level Order.

16. The Schenectady County Support Collection Unit shall charge the account as follows:

a) From 12/6/02 to 2/7/03, $75.00 per week maintenance and $72.00 per week
child support;

b) From 2/8/03 and continuing, $147.00 per week child support; and

c) Effective 12/6/02, the separate charge of $144.00 per week for child care
shal l be terminated.

17. The Schenectady County Support Collection Unit shall calculate arrears and shall
advise the parties and the Court of the amount of said arrears....

20. By reason of the modification of the child support obligation, the Court does not
find willful violation of the Order of Support.

Where does Hearing Examiner Cullen have the right or authority to reduce Bart's income below
the self-support reserve? (Notice in H 13(b) he had a monthly income of $1,031.33. His income was below
the self-support reserve, yet, he was ordered to pay $147.00 per week or $632.00 monthly child support.)
There was no finding that he willfully reduced his income! Where was the money for him to be able to afford
to pay what had been ordered? After the administrative add-on he will have no income again. Ms. Cullen
was deliberately beating Bart dead. This order was nothing more than an extortion attempt to force Bart's
parents to support him or he will go to jail. Furthermore, Ms. Cullen was violating his right to due process
and equal protection of the law.

Bart was now back to work earning $10.00 per hour or $400.00 per week. What should his support
obligation be? The court would determine it as follows:

t i m e s

$ 20,800.00 gross income
1 . 5 9 1 . 2 0 F I C A + M e d i c a r e

$ 19,208.80 CSSA income
. 2 5 2 5 % f o r t w o c h i l d r e n

$ 4,802.20 Child support for two children
52 number of weeks in a year

$ 92.35 weekly child support

To this figure was added Bart's share of uncovered medical and dental, day care and his share of the
health insurance premiums. By the time Bart was done he was paying about $150.00 per week.

The court was required to take into account the self-support reserve which means Bart should have
a disposable income of $12,123.00 per year or $233.14 per week after the deduction of State and Federal
taxes and determine his support obligation to be:

g r o s s m c o m e
F I C A + M e d i c a r e
C S S A i n c o m e
Federal withholding - $36.63 per week
State withholding - $10.59 per week
Disability 60 cents per week
Net income af ter deduct ions
current self-support reserve
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$ 4,599.16 child support per year
- i - 5 2 n u m b e r o f w e e k s i n a y e a r

$ 88.45 weekly chi ld support obl igat ion

As this figure brings Bart to exactly the self-support reserve, the court cannot legally order him to
pay any additional add-ons such as uncovered medical and dental, day care, or health insurance premiums.
The courts deliberately fail to acknowledge the self-support reserve. They must want the father pajdng
more than he can afford and to put him into poverty. Having $233.14 per week to live on is not a lot of
money to have to pay for your rent, utilities, food, gas, auto and have money to spend on yourself and your
c h i l d r e n .

How many fathers are paying more than is required by law? How many are considered "deadbeat
dads"? This is how the state creates the "deadbeat dad" by having the fathers pay more than is required by
statute, knowing they cannot afford to pay what has been ordered.

Bart filed objections to the order with the Family Court Judge around April 15,2003. Now objections
are to be ruled upon within 30 days. A court date was scheduled for July 28, 2003 for his objections to be
heard before the Family Court Judge. The mother asked for an adjournment and on July 27th, the day
before court, Bart found out from the mother that the court notified her that it had been adjourned to
August 13th but did not notify him. Why wasn't he notified? Mothers most always get the adjournments. In
court, on August 13, 2003, Bart said the judge did absolutely nothing. He wanted to send it back to the
hearing examiner. Of course, the judge told him to keep paying the $145.00 per week child support which
reduced his income below the self-support reserve. Bart said the judge told him that the mother's income
was also below the self-support reserve. Because the mother's income was below the self-support reserve by
her own choosing as she quit her job, that gave the court the right to reduce Bart's income below the self-
support reserve? I should mention that Bart was about to lose another job because of the court's illegal
actions as he could not afford a car and had problems with transportation and time off for court proceedings.
The court was deliberately trying to destroy this father's ability to earn an income. Bart said after court,
the mother offered to waive all of Bart's arrears and told him he would not have to pay child support if he
would give up all rights to his children. Was the court trying to help the mother get Bart out of the children's
l i v e s ?

Was it coincidental that on July 18,2003, ten days before the court date, Judge Kramer issued his
new order of support? Did he violate the law again in determining Bart's child support obligation? Read the
order and see if you can figure it out.

Judge Kramer's Order:

I am in receipt of the memorandum and Order fi-om the New York State Supreme Court,
Appellate Division, Third Judicial Department that was decided and entered on to the Defendant's
appeal of the Judgment of Divorce dated above-referenced matter. I have carefully reviewed this
Memorandum and Order, which remitted this matter to the Supreme Court "for recalculation of
the parties' incomes and respective child support obligations, including a consideration of those
resources available to plaintiff and defendant beyond their salaries..."

I have reviewed the trial testimony that was received in this matter on December 10, 2001,
and conclude that I do not need to reopen the trial for further testimony in order to recalculate the
Defendant's income and resulting child support obligation, as directed by the Appellate Division.
There was sufficient proof at trial through the Defendant's testimony that he had been renting an
apartment in Saratoga for $375.00 per month. He testified that he could not afford this amount,
and moved in with his parents in June, 2001. He testified that he was paying $50.00 per week for
his living expenses.

Domestic Relations Law Section 240 (l-b))b)(5)(iv)(D) authorizes the court, at its discretion,
to "attribute, or impute income [for purposes of calculating child support] from such other resources
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as may be available to the [non-custodial] parent, including but not limited to:... money, goods or
services provided by relatives and friends". As determined by the Appellate Division, Defendant's
lodging, to the extent it is saving him money, is a "service" provided by his parents (Citations
omitted). The savings to the defendant by living with his parents amounts to $37.21 per week, or
$1,934.92 annually ($375.00 per month, or $87.21 per week - $50.00 per week). This amount of
savings shall be added to the defendant's income in recalculating his child support obligation.

(Had it not been for Judge Kramer's illegal actions in ordering Bart to pay more than was required
by law, Bart would not have had to live with his parents and his parents would not have had to help support
him. It was an abuse of discretion for him to impute income to Bart. Judge Kramer is punishing Bart for
appealing his illegal court order.)

Based upon my review of the trial testimony, I do not find that the Defendant was receiving
any other services from friends or relatives.

(Do you think he would find that she was? Was this why he didn't w£uit a new hearing?)

Accordingly, I have recalculated Defendant's child support obligation as follows:

D e f e n d a n t ' s I n c o m e :

$22,360/year from wages - $3,900/year maintenance obligation = $18,460
$18,460.00 - $1,412.19 (FICA) = $17,047.81
$17,047.81 + $1,934.92 (income from services provided by Defendant's parents) = $18,962.73/
year, or $365.05 per week,

P l a i n t i f f s i n c o m e :

$6,500/year from wages + $3,900/year maintenance = $10,400
$10,400 - $795,60 (FICA) = $9,604.40/year

The combined parental income is $28,587.13/year, which when multiplied by 25% for two
children, results in a basic child support obligation of $7,146.78/year. Defendant's pro rata share of
this amount is 66% and Plaintiff's is 34%). Therefore, Defendant's child support obligation is calculated
to be $4,716.87/year, or $90.71 per week.

Pursuant to the Judgment of Divorce, the Defendant was directed to pay, in addition to his
basic child support obligation, 64% of the reasonable costs incurred by the plaintiff for day care, or
the amount of $144.00 per week. That amount should now be $148.50 per week or 66% of the day
c a r e c o s t s .

Adding the Defendant's basic child support payment of $90.71 per week to the Defendant's
pro rata share of the day care costs amounts to a total child support payment of $239.21 per week,
plus 66% of uncovered health care costs for the children. Subtracting this amount from defendant's
income of $365.05 per week leaves him with $125.84 per week to live on. This amount is $39.16 less
than the 2001 Federal poverty income guideline of $165 per week, and $97.16 less than the applicable
self-support reserve of $223 per week. See, Domestic Relations law Section 240 (l-b)(b)(6); 66 Fed
Reg 10695 (2001).

Accordingly, Defendant's child support obligation should have been set at $25.00 per month
or the difference between his income and the self-support reserve, whichever is greater (Domestic
Relations Law Section 240[l-b][d]. Defendant's child support obligation, therefore, should have
been $142.05 per week ($365.05-$223), inclusive of day care and health care expenses not covered
by insurance, during the period of time that defendant was paying maintenance to the plaintiff
(February 7, 2002 to February 7, 2003).
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This recalculation of the Defendant's child support obligation results in an amount of
$4,365.40 ($83.95/week x 52 weeks), for the one (1) year period that he was pajdng maintenance
(February 7,2003 to February, 2003. Defendant shall be entitled to a credit in this amount against
his account with the Schenectady County Support Collection Unit. This credit shall be given to the
defendant by either (1) sta3dng any future child support payments until the credit is used ui); (2)
carrying the amount of the credit forward and applying it to future child support payments as thi'v
become due; or (3) appl3dng the credit to any arrears that are or may become due. Defendant shall
be responsible for notifying the Schenectady County Support Collection Unit of this crt'dit, and
requesting that the appropriate adjustment be made to his account.

This letter shall constitute the Decision and Order of this Court. The parties' 'iud^nu-nt of
Divorce dated January 31, 2002 is hereby modified by this Decision and Order to the e.xtt iU tliat it
is inconsistent herewith, and all other terms and provisions of said Judgment shall remain in full
force and effect.

Very truly yours,
Barry D. Kramer
Acting Supreme Court Justice

Well, did Judge Kramer lose you with all of his babble? Do you see how Judge Kramer delibi'rali'ly
came up with the wrong child support amount? Did Judge Kramer determine the wrong amount of credit
d u e B a r t ?

1. Judge Kramer took Bart's gross income minus FICA and maintenance and then
added to this his "so-called" imputed income from his parents which gave him an income of $365.05
per week. He then subtracted the Self-support reserve of $223 per week giving a child support
obligation of $145.05 per week. This is wrong. The reason is that in the Appellate Court Order, the
self-support reserve is a net or disposable income figure. Judge Kramer did not deduct Federal and
state taxes or disability from the $365.00 which would be around $50.00 per week. Therefore,
Bart's income should have been $365 - $50 = $315 less $223 (self-support reserve) equals $92.00 per
week child support, not $145.05 per week claimed by Judge Kramer. This is a difference of $53.05
per week or $2,758.60 per year. In other words, Bart was entitled to have a disposable income of
$223.00 per week pursuant to the self-support reserve. By not deducting Federal and State taxes
Bart had to take these out of his $223.00 per week. This reduced Bart's income to $183.00 per week
which was below the self-support reserve by $50.00 per week.

2. Judge Kramer only addressed the one year period of from the time of the Judgment
of Divorce filed February 7,2002 to February 7,2003. Should this order have been retro-active back
to the filing of the summons and complaint for divorce on January 18, 2001? Bart had been paying
child support back to this date because of Judge Kramer's Pendente Lite order of support in February
2001 which did not comply with CSSA. This meant, from January 18, 2001 to February 7, 2003
Bart over paid by more than $7,100.00 (4,365 + 2758). Bart accrued arrears during this time period
as he was ordered to pay child support and maintenance in an amount that was in violation of the
law. Furthermore, pursuant to the DRL § 240(l)(j), any order is effective as of the date of the filing
of the petition for support, which in this case was January 18, 2001. But, Bart had a Pendente Lite
Order. Because of the Pendente Lite Order is the final order effective as of the date of filing the
complaint? The answer is yet to come.

3. Notice also that Judge Kramer never stated what the new child support obligation
should have been for the period since February 7, 2003. Certainly, the termination of maintenance
on February 7, 2003 was a change in circumstances warranting modification. Was Judge Kramer
made aware of Bart's argument that he should be paying $88.45 per week child support?

In substance, did Judge Kramer deprived Bart of almost $10,000 in credits towards his alleged
arrears? Did he order Bart to pay $50.00 per week more than required by law? Why isn't this grand larceny?
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Why isn't this issuing a false certificate or written instrument (see page What about the time he had
been on unemployment? What about the fact he is now earning 75 cents less per hour? The court is not
going to want to determine Bart's correct amount of child support. It will now take another nine months to
get another order from the Appellate Court. Who do you think they are going to blame this time? Bart?

Bart found himself again before the hearing examiner for contempt of court. He was able to get it
adjourned and have counsel assigned, because the week before he lost his job due to the fact he had no
transportation to get to work. He couldn't afford a car, as most all of his income was taken by the court
either for child support or alleged arrears. Do you think the court was going to want to hear that he lost his
job because of their illegal court orders? I should mention that Bart didn't even have a high school diploma.
Bart is a hard working father trying to make ends meet and to be a good father to his children. For this the
c o u r t w a n t s t o " b e a t h i m d e a d " .

Bart showed up to Court for trial before Ms. Cullen with his so-called Public Defender. According to
Bart, his Public Defender tried to persuade him to agree to pay $115.00 per week and the arrears would be
suspended until his appeal was heard. Bart had just obtained a new job near his home working 20 hours
per week at $8.00 per hour and trying to get his GED. Would the court reduce his support obligation so he
could go to school, just as the court reduced the mother's obligation to let her go school by ordering Bart to
pay $301.00 of his $306.00 paycheck? How was he going to pay $115.00 per week? Bart said, while in court,
that Ms. Cullen stated he should be paying $25.00 per month based upon his current income and then
asked the mother if she would accept the $25.00 per month. The mother said no. Ms. Cullen then ordered
Bart to pay $75.00 per week ($322.50 per month) plus $25.00 per week ($107.50 per month) in arrears.
Again, the mother will get most of his paycheck and his arrears will continue to grow. Even if Bart was
working full time at $8.00 per hour, $75.00 was more than would be required by the Child Support Standards
Acts. His trial was now set for November. How would you like to have this attorney representing you? Do
you think Bart will get a fair trial this time? He didn't even argue that Bart had been, and continues to be,
ordered to pay more than required by law. Instead, he tried to get Bart to agree to pay more than was
required by law. Who was he representing? The mother? Unfortunately, this is how Public Defenders defend
fathers in support matters.

At the time of trial, Bart still had never had a discussion with his attorney concerning his case. His
attorney did give him two minutes the first time when he asked for an adjournment. According to Bart, at
the trial his attorney asked to have a conference with the judge and Bart was told to leave the courtroom.
The judge held a conference with Bart's attorney and his ex-wife. Why wasn't Bart allowed to stay in the
courtroom? The conference lasted 1/2 hour.

The attorney appeared and wanted Bart to accept $75 per week child support, $25.00 per week
towards arrears and owe $5,000 in arrears which was reduced from $11,000. Furthermore, Bart would
have to drop his appeal. The question is, did Bart even owe the $5,000? Who was his attorney representing?
According to Bart, he was told that if he didn't accept this, he was going to be violated. This means he was
going to be found in contempt and sentenced to jail. Guess, Ms. Cullen already had made up her mind. The
trial was held, and Bart believed that his attorney wasn't prepared as he was counting on Bart to agree to
something. Bart said he didn't even know his attorney was going to ask for the conference and then, after
he rejected the offer, the hearing examiner and his attorney both had attitudes against him. Ms. Cullen
immediately dismissed his modification petition because Bart did not bring a recent pay stub and his last
pay stub of the year. Bart did not have his W-2 as he still owed his tax preparer money. Why didn't Bart's
attorney subpoena his W-2 from his tax preparer? Why didn't his attorney review his case prior to trial to
find out what was needed for court? Bart said he had given his attorney a financial statement to be filed.
His attorney told him this was his last chance to accept the offer or he will be sorry.

According to Bart, after the trial, Ms. Cullen asked his ex-wife what she wanted. $147.00 per week
was her answer. Ms. Cullen stated she was going to continue the order and told Bart he could file again for
modification, Ms. Cullen told him that he probably wouldn't be found in contempt because of all the court
orders and then told Bart he needed to find a fiill time job and stay employed. Bart would not have lost his
first jobs had it not been for the illegal court orders of Judge Kramer and Ms. Cullen. Bart also stated that
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his objections from Ms. Cullen's first court order were going to be heard the following Monday, which was at
the end of November. His objections were filed in April. This was seven months later. Objections are supposed
to be ruled on within 30 days from being filed which means they should have been ruled on in June. My
question is, was there some type of deal made between Bart's court appointed attorney and the court before
the trial, so that the Family Court Judge would not have to rule on the objections? What was said during
the conference? Why all of a sudden was the mother willing to accept $6,000 less in arrears that are allegedly
owed?

Do you think Ms. Cullen was going to follow the law with her new order? Do you think Bart will
have any money to live on? Ms. Cullen's new order stated:

Kathleen J. Cullen being the Support Magistrate before whom the issues of support in the
above entitled matter were heard, makes the following Findings of Fact and Conclusions of Law:

4. This Court finds that pursuant to the Order on remand dated 7/18/03, the Respondent
should be charged the amount of $142.05 per week child support in addition to $75.00 per week
maintenance. There shall be no separate charge for child care. Effective 12/6/02, pursuant to my
Order of 2/10/03 (3/21/03), the Respondent shall be charged the amount of $75.0 per week
maintenance and $72.00 per week child support (with no charge for child care). Effective 2/8/03, the
Respondent shall be charged the amount of $147.00 per week child support (maintenance had
t e r m i n a t e d ) .

7. At trial, that portion of the Respondent's modification petition seeking a downward
modification of child support was dismissed by reason of his failure to comply with § 424-a of the
Family Court Act. The Court found it appropriate, and the parties agreed, that the Court in this
Order address issues pertaining to how this account should be charged in view of existing Orders.
The Court has set forth above it's findings, and the Support Collection Unit shall charge the account
accordingly.

(Bart's petition for a downward modification of support was dismissed as he allegedly failed to
provide to the court a financial statement pursuant to Family Court Act § 424-a.

According to Bart, he gave to his "so-called" attorney a financial statement that was provided by
the court, believing that his attorney would file same with the court. Obviously, the attorney didn't file it.
Why didn't his attorney make sure that it was filed and, if he didn't fill one out, why didn't his attorney
make sure he did? Inability to pay is a defense to a violation of support order. Did Bart's attorney deliberately
fail to file the financial disclosure because Bart refused to accept the offers above?

According to Bart, when the court asked if he had his W-2's and current pay stub, he told them he
was unemployed at the time and did not have a current pay stub and further explained to the court that he
did not have his W-2's as he had given them his tax preparer who was refusing to give them back with his
income tax return as he had not been paid for his services. Why didn't his attorney subpoena them from the
tax preparer?)

8. With regard to the Petitioner's violation petition, the Court finds that the Respondent
failed to comply with the Order, I do not, however, find willful violation of the Order of Support.
This finding is a serious finding that can result in incarceration. In view of the confusion over the
child support obligation and pending appeals, and that the Respondent appeared pro se in the past,
this Court declines to find willful violation. The Court hereby advises the Respondent that he must
comply with an Order of Support, even if he does not agree with it or even if there are pending
objections and/or appeals. If he prevails on appeal, his account will be credited accordingly.

9. The Support Collection Unit shall modify this account in accord with this Decision
and Order. They shall advise the Court and the Parties of the amount of arrears/credit. Arrears
shall be collected at the rate of $95.00 per week commencing the first Friday, following the date of
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entry of this Order.

Notice how the court doesn't address the issue that the court orders fail to comply with the law and
Bart being forced to pay more than is required by law. How was Bart going to be able to pay $147.00 weekly
when he was not working? Plus he was required to pay $95.00 per week towards arrears? The court through
its illegal actions have caused Bart to lose his job and to be in arrears. Attorneys are no help, just like the
one Bart had. Who is there to help the fathers? There are plenty of groups, including attorneys, who are
there to help the mothers, but not to help the fathers.

In February, 2004, Bart was again served with a violation of support petition. When Bart went to
court, Ms. Cullen again assigned him counsel and ordered that he go to the Schenectady job training
agency with the Child Support Enforcement Unit. Bart would not be in the position he is today had it not
been for Ms. Cullen's and Judge Kramer's illegal court orders. Will this counsel do the same as the last one
by trying to get him to agree to something that does not comply with the law?

Bart filed objections to Ms. Cullen's first order in April of 2003 and filed another set of objections in
January, 2004 to her next court order. On March 28,2004 Bart was in court on both of his objections. What
did the judge do? He sent the matter back to Ms. Cullen to redetermine Bart's support obligation on both
objections. He was due in court in April for violating these orders. Is the court trying to frustrate Bart as
much as they can in order to break him? Bart said the judge made a statement that this will probably be
before him again. Why didn't the judge issue a new order of support?

Bart appeared before Hearing Examiner Cullen at the end of April. He was informed of the court
date the night before by his court appointed counsel. Bart said that when talked to his court appointed
counsel, he told him he was probably going to jail for a willful violation. Bart further said that he refused to
make any arguments for him or to tell him what he needed to do to prepare his case. How did this attorney
expect to prepare Bart's case by talking to him for a brief time the night before? Bart told him the objections
had been sent back to Ms. Cullen to be redetermined. The attorney asked what that meant. It means the
orders did not comply with the law. How swift is this attorney anyway? The attorney further wanted to
know why Bart had not filed a modification petition with the court. You would think that this would have
been the attorne/s job. It's not in this state.

When he appeared the next day before Ms. Cullen, the matter was adjourned because of the objections
being sent back to her for redetermination. According to Bart, Ms. Cullen didn't understand what was
wrong with her prior determinations. Maybe Ms. Cullen should have read the objections. Ms. Cullen then
asked the mother if she was willing to withdraw the violation petition. Of course, the mother refused. They
now go back at the end of May.

Bart now has another job paying $9.35 per hour working about 30 hours per week. Based upon this
and the new self-support reserve figure of $12,569 as of April 1, 2004, Bart's support obligation should be:

The court would determine the support to be:

$ 14,586.00
l e s s 1 . 1 1 5 . 8 3

$ 13,470.17
t i m e s , 2 5

$ 3,367.54
5 2

$ 6 4 . 7 6

gross income (30 x 9.35 x 52)
F I C A + M e d i c a r e
CSSA income
2 5 % f o r t w o c h i l d r e n
Child support for two children
number of weeks in a year
weekly child support

This ignores the self-support reserve. Bart should be paying $25.00 per month.
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C S S A i n c o m e
F e d e r a l a n d S t a t e t a x e s

Self-support reserve
per month as Bart's income is below the self-support reserve.

Bart was recently informed by his former wife, that she had an affair during their marriage. Of
course, she denied the affair during the divorce proceedings. The children do look like him. Bart said that
his older son had a different blood type than he or his ex-wife. Was the child his? The younger child had the
mother's blood type. Unfortunately, New York State does not want fathers to find out if they are the father
o r n o t .

Bart also said the mother was now involving the children in different activities during his parenting
time. He now lives about an hour away. She wants him to make several trips each day back and forth
knowing he has no money for gas as this will interfere with his time with his sons. The mother was trjnng
to force Bart to surrender his sons to her by giving up all his rights to his sons.

Now back to Judge Kramer. Why shouldn't Judge Kramer be charged with official misconduct,
issuing a false written instrument and larceny? Judge Kramer knew that he was reducing Bart's income
below the self-support reserve in violation of the Family Court Act as this argument had been previously
made to the court. Even if it wasn't argued, Judge Kramer has been an acting Family Court and Supreme
Court Judge for years and should know the law. From what I have seen and heard, he is out of control! He
is out to nail every father that comes before him. Bart is not the first father he had done this to and I believe
this will not be the last. I believe he is biased and anti-father and even worse, anti-family. As will be
documented later in this book, I believe, based upon the evidence I have in my own case, Judge Kramer
could care less what happens to a child. In my opinion, he is a child abuser. He wants the mother, no matter
how unfit, to have custody and receive support. What is his record for granting fathers primary custody of
the children when the mother has not agreed to it? 1% or 2% would definitely show he is biased against
fathers. As such, he should recuse himself from all custody and support matters.

Why doesn't someone ask Judge Kramer why he left this father with less than $10.00 per week on
which to live? What did he expect Bart to live on? Does he want Bart's parents supporting him for the rest
of h is l i fe?

Self-employed fathers get shaft in court

One thing you do not want to be is a self-employed father going into court. Your testimony will
never be credible and the court will not give you credit for your expenses.

Alex owned a one man auto repair shop out in the sticks. Alex also sold cheap used cars. The court
entered a Findings of Fact and Order which stated;

a. determined that petitioner's base salary was $33,620.00 per year. (The court used an income
of $30,174.56 as the mother's gross income for purposes of determining her support obligation.
Notice they use base salary. What about overtime, commissions and bonuses?)

b . s t a t e d i n i t e m " 1 7 " ;

Respondent testified that his gross earnings in 1993 were $81,608.00. From this amount is
deducted $19,650.00 in (cost of) goods sold, leaving a net gross business income of $61,958.00.
From this amount, the respondent testified that he deducts yearly rent in the amount of $725.00
per month or $8,700.00 annually; $10,807.00 for supplies; $3,052.00 for utilities; as well as $9244.00
in other expenses including garbage, laundry, business Mastercard charges, as well as Form 1040
Part 5 "other expenses" and checking account fees. The respondent testified that his net profit for
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1993 was $20,394.00 as reflected in his 1993 Form 1040.

c . s t a t e d i n t h e C o n c l u s i o n s o f L a w :

... The respondent's form 1040 reflects gross business earnings in the amount of $81,608.00.
Respondent's net profit after deduction for business expenses was reflected on his Federal Form
1040 as $20,394.00.

For a self-employed individual, the applicable Medicare tax is one-half of 2.9% or 1.5%,
without an income ceiling. Therefore, the respondent's Medicare tax is 1.5% of $81,608.00 or
$1,224.12. The Social Security Tax is 12,4% of the respondent's gross business income up to a
ceiling of $67,000.00 or $8,370.00. Respondent's share is one-half of the amount, or $4,185.00.
Therefore, respondent's adjusted gross income for the purposes of calculation of the Child Support
Standards Act is $81,608.00 - ($1,224.12 + $4,185.00) or $76,198.88. The combined parental income
is ($76,198.88 + 28,303.88) $104,502.74. Pursuant to Family Court Act § 413, the applicable
percentage for dependent is 17%. Seventeen percent of the first $80,000.00 is $13,600.00 per year.
The respondent's pro rata share of this amount is 72% of $13,600.00 or $9,792.00 per year over
$80,000.00 is $104,502.74 - $80,000.00 or $24,502.74.

... Since the respondent is self-employed and has gross business income of $81,608.00 the
respondent has access to significant financial resources during the year to meet his monthly expenses.

d . t h e C o u r t t h e n :

ORDERED that the respondent shall pay child support in the amount of $228.00 per week
through the Albany County Support Collection Unit retroactive to , 1994, the date of the
filing of the petition, commencing the first Friday following the date of entry of this Order. There
shall be no income execution for good cause in view of the fact that the respondent is self-employed;
a n d i t i s f u r t h e r

ORDERED that the respondent shall continue to provide health insurance for the benefit
of the dependent child. Respondent shall also pay his pro rata share of 72% of all uninsured medical,
dental optical and prescription drug expenses for the child, and it is further

ORDERED that the respondent shall pay his pro rata share of 72% of all actual day care
expenses incurred. Petitioner shall provide the respondent with documentation of the actual expenses
incurred on not less than a monthly basis. Respondent shall reimburse the petitioner directly
within five days of receipt of such notification; and it is further

The above court order did not comply with the Child Support Standards Act as Alex was required to
pay all of the medical premiums instead of them being prorated as stated in FCA § 416. Alex was given no
credit for rent paid, cost of goods sold, and other employee business expenses as required by Family Court
Act (FCA) § 413(l)(b)(5)(vii)(A).

(vii) the following shall be deducted from income prior to the applying the provisions of
paragraph (c) of this subdivision

(A) unreimbursed employee business expenses except to the extent said expenses reduce
personal expenditures.

The court determined his gross income to be $81,608.00 and that he had $19,650.00 in cost of goods
sold as well as other business expenses as stated above which should have deducted. The Court, in
determining Alex's support obligation, only deducted Social Security and 1/2 of the self-employment tax
from his business gross income of $81,608.00. Alex's support obligation in this matter should have been
about $67 per week as opposed to $228 per week ordered by the court.
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Alex was sentenced to six months in jail. Several attempts were made to get him out of jail including
a Petition for Writ of Habeas Corpus which was denied by the Supreme Court Judge. Because of these
court orders and the taking of his income, Alex was not able to pay his bills and was forced into bankruptcy.
After serving time in jail he lost his business, got an ear infection while in jail, and ended up on social
services because of the ear infection when he was released from jail. His child support was reduced to $25
per month, but he still owed arrears. Another "deadbeat dad" or "beaten dead dad"? Noticed how the mother's
income was reduced in determining the uncovered expenses? Was this hearing examiner "anti-father"?
According to the court, Alex had the ability to pay $228 per week because he had gross income of over
$80,000. The court ignored both his business and living expenses in ordering what they did. This is a fair
tr ial in New York State!!

A finding of a willful violation, in turn, "requires proof of both the ability to pay support and the
failure to do so" Matter of Powers v. Powers. 86 N.Y.2d 63, 68, 629 N.Y.S.2d 984).

Revnolds v. Oster. 192 A.D.2d 794, 596 N.Y.S.2d 545 (3rd Dept. 1993)

[2] Next, we reject petitioner's argument that Family Court's finding that he willfully violated
prior support orders is erroneous. It is settled that the "failure to pay support, as ordered, shall
constitute prima facie evidence of a willful violation" (Family Ct Act § 454[3] [a]. In order to have
willfully violated an order, however, the parent must have had the ability to pay {see, e.g..
Citations omitted). In this case, although petitioner testified that he injured his back at his former
job and had to miss quite a bit of work, he also admitted that he used his available funds, including
the workers' compensation benefits he received, to pay bills other than his child support obligation
w h i c h h e l e t f a l l i n t o a r r e a r s .

In determining the abiUty to pay, the court will consider whatever the father has left in his paycheck
as the ability to pay. For example, a father comes home with $100 in his paycheck after child support,
taxes, etc. are deducted. If the father still owes money for child support or maintenance, the court will take
the position that the father should have used his $100 take home pay to pay the child support or maintenance
owed. He should not be using it to pay his own bills, as it belongs to the mother. Because of this $100, the
court will hold he has the ability to pay.

Polvchronopoulos v. Polvchronopoulos. 226 A.D.2d 354, 640 N.Y.S.2d 256 (2 Dept., 1996)

Using the figures utilized by the trial court, the total amount of payments imposed upon
the defendant by the trial court consumed almost all of his after-tax income. Upon remittitur, the
trial court should keep in mind that in making an award, it "must take into account the need of a
parent to maintain a separate household and have money to live on after support payments are
made" (Ci ta t ions omi t ted) .

One of the arguments made besides the above, was the fact that petition did not comply with
Family Court Act § 453, and that the court orders did not comply with FCA § 454 as this was not a "lawful
order in that it did not comply with the law". The argument was as follows:

Orders of Support do not comply with the Child Support Standards Act they are not lawful orders
and therefore are not enforceable.

§ 454. Powers of the court on violation of a support order

1. If a respondent is brought before the court for failure to obey any lawful order of support
and if, after hearing, the court is satisfied by competent proof that the respondent has failed to obey
any such order, the court may use any or all of the powers conferred upon it by this part. The court
has the power to use any or all enforcement powers in every proceeding brought for violation of a
court order under this part regardless of the relief requested in the petition.

2. Upon a finding that a respondent has failed to comply with any lawful order of support:
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3. Upon a finding by the court that a respondent has willfully failed to obey any lawful
order of support, the court shall order respondent to pay counsel fees to the attorney representing
petitioner pursuant to section four hundred thirty-eight of this act and may in addition to or in lieu
of any or all of the powers conferred in subdivision two of this section or any other section of law:

Reusch V. Reusch. 113 Misc.2d 489, 449 N.Y.S.2d 422

. . . Sec. 454 of the Family Court Act authorizes Family Court to act where there is a
willful violation of any lawful order issued under Article 4 of the Family Court Act.

In the Matter of Re D. 58 Misc.2d 1093, 296 N.Y.S.2d 825 (Fam Ct. 1968)

In connection with the above mentioned sections, the question arises as to what constitutes
'a lawful order'. Black's Law Dictionary, Fourth Edition at page 1032 defines the word lawful as
f o l l o w s :

'Legal; Warranted or authorized by the law; having the qualifications prescribed by law; not contrary
to nor forbidden by the law. * * (Emphasis supplied).

(See also Black's Law Dictionary Fifth Edition page 797 and Sixth Edition
page 885)

Kom V. Gulntta. 186 A.D.2d 196, 587 N.Y.S.2d 906 (2nd Dept. 1992)

Contrary to Kom's contention, we find that the Supreme Court did not improvidently exercise
its discretion by denying his motion to hold the respondents in contempt (Citation omitted). It is
settled law that, in order to find that contempt has occurred in a given case, it must initially be
determined that "a lawful order of the court, clearly expressing an unequivocal mandate,
w a s i n e f f e c t * *

Munz V. Munz. 661 N.Y.S.2d 882 (3rd Dept. 1997)

We affirm. "In order to find that a civil contempt has occurred, it must be determined that
the party charged with contempt had knowledge of and disobeyed a lawful order of the court
which expressed an unequivocal mandate'"

Phillips v. Phillips. 666 N.Y.S.2d 656 (2nd Dept. 1997)

Since both the original order of child support and the stipulation upon which it was based
violated the Child Support Standards Act (hereinafter the CSSA) in that they failed to include
provisions stating that the parties had been apprised of their rights under the CSSA, the amount
that would have been awarded under the CSSA, and the reason for deviating from the CSSA
amount, the original child support order was invalid and not enforceable (Citation omitted).

Sullivan v. Sullivan. 662 N.Y.S.2d 548 (2nd Dept. 1997)

However, when, as here, the circumstances warrant modification of child support, the Child
Support Standards Act must be applied to determine the level of child support and any
deviation therefrom must be explained (Citation omitted). This was not done in the instant
c a s e .

Sheridan v. Sheridan. 174 Misc.2d 249, 663 N.Y.S.2d 797 (1997)

... Any court order or judgment which deviates from the basic child support obligation shall
set forth the reasons for such deviation.
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Village of St. Johnsville v. Triumoho. 220 A.D.2d 847, 632 N.Y.S.2d 263 (3rd Dept. 1995)

"An order of a court must be obeyed, no matter how erroneous it may be, so long as the court
is possessed of jurisdiction and its order is not void on its face" (Citation omitted).

The Court failed to state the reasons for the deviation in the Alex's support obligation as required
by the above case law and Family Court Act § 413 (l)(g) as Alex should have been paying $67.25 per week
child support instead of the $228.00 ordered by the court. By ordering Alex to pay $228.00 per week child
support, the Court deviated from the CSSA. Was the Family Court abdicating its judicial responsibility in
failing to state the reasons and proof as to why the hearing examiner based the child support obligation on
his gross income without deducting his cost of goods sold, rent, utilities, or any other deduction? Was Alex
entitled to these deductions? Did his attorney prepare him for court?

Family Court Act § 413 (l)(b)(5)(vii) the following shall be deducted from income prior to
applying the provisions of paragraph (c) of this subdivision:

(A) unreimbursed employee business expenses except to the extent said expenses reduce
personal expenditures.

The hearing examiner simply took the position that Alex's testimony was not creditable. Even if his
testimony, in her opinion, was not credible, the hearing examiner was still obligated to follow the CSSA and
state what she determined his income to be, what she believed were his deductions for rent, cost of goods
sold, and other business expenses. In this case, the hearing examiner simple used his gross income from his
business without giving any consideration to any business expense. Any business has expenses. The hearing
examiner simply held he had no business expenses in the operation of his auto repair business. Another
" b e a t e n d e a d d a d " ! !

Do the court provided violation petitions
comply with the law to sentence a father to jail?

It was also argued in Alex's case that the violation petitions provided to the public by the Family
Court Clerk's Office did not meet the requirements of the statute. The court did not want to rule on it. It
may be a technicality, but it is the law? You decide. The argument is as follows:

The violation petitions used by the family courts for Support fail to comply with Family Court Act
§ 453 which states:

Familv Court Act $ 453 Petit ion: violation of court order

Proceedings under this part shall be originated by the filing of a petition containing the allegation
that the respondent has failed to obey a lawful order of this court."

The violation petition stated:

"3. (Upon information and belief) Respondent has failed to obey the order of this Court in that

There is no allegation that the respondent failed to obey a "lawful" order of the court as required by
Family Court Act § 453 and therefore the court lacked jurisdiction to imprison (the father) based
upon the following case law.

Mesick v. Mesick. 71 A.D.2d 737, 419 N.Y.S.2d 264 (3rd Dept. 1979)

The dispositive issue is whether the Family Court acquired jurisdiction to issue an order of
commitment where a petition required by section 453 of the Family Court Act was not filed. Section
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453 provides that a compliance proceeding "shall be originated by the filing of a petition containing
an allegation that the respondent has failed to obey a lawful order of (the Family Court)".
Examination of the record in the case before us discloses that such a petition has not been filed. . .
. . . In Matter of Rensselaer County Dept. of Social Servs. v. Cossart (38 A.D.2d 635, 636, 327
N.Y.S.2d 117,118), this court held that the Family Court has no jurisdiction to entertain a support
proceeding where a petition required by section 423 of the Family Court Act was not filed. Similarly,
where, as here, a petition to enforce compliance with a non-existent court order of support has
never been filed as required by section 453, the Family Court is without jurisdiction to issue an
order of commitment. Therefore, this proceeding must be remanded so that a support order pursuant
to the provisions of article 4 of the Family Court Act may be properly entered.

I remember being in court that day with Alex making the above argument. The judge stated that he
was not going to rule in the father's favor because of all of the violation petitions filed, using the court's
forms that do not comply with the law. The judge's position required him to rule and to follow the law. This
judge also stated in another proceeding that he did not believe the second family should be penalized
because of the first family in violation of the law.

Is Domestic Relations Law § 236 Part B (7) (a) unconstitutional?

P e n d e n t e L i t e O r d e r s

In many cases, the attorney representing the mother will go into court and ask the court for an
order of support, maintenance, and attorney fees, claiming the father makes so much money and the mother
can't afford to live or afford to pay the mortgage on the house. Of course, they will also have a petition in
most instances to get the father out of the house, claiming abuse, if he hasn't already left. The judges
routinely grant the mother support. The problem is that she increases the father's income, and the court
issues an order, without him being there, that reduces his income to a point that he had no money to live on.
Once the Pendente Lite order has been issued, the court does not want to hear about support and the other
issues until the matter is resolved at trial on the divorce, which in most instances is a year or more in the
future. This places the father in the position of being forced to concede to the mother, as he is being drained
of his assets until such time as he agrees to the outrageous demands of the mother. As will be documented,
this is placing the mother in a superior bargaining position.

I was recently e-mailed part of an affidavit seeking review before the New York State Court of
Appeals concerning the constitutionality of Pendente Lite orders. Judge Kaye's ruling is at the end.

Excerpts of the argument are as follows:

The New York State Appellate Division, Third Department, in Levi v Levi. 175 A.D,2d 460, 572
N.Y.S.2d 512 (3rd Dep't 1991), recognizes the fundamental unfairness and inequities in the New York
statutory scheme by stating, as follows:

"Here, as the motion papers were served May 17,1990, temporary maintenance payments
were due from that date. Contrary to the defendant's suggestion, this result works no inequity to a
spouse who has requested temporary as well as permanent maintenance in the pleading. If
permanent maintenance is subsequently directed, the paying spouse then owes support for the
time preceding the temporary order (see, Scheinkman. 1987 Supp. Practice Commentaries,
McKinney's Cons.Laws of N.Y., Book 14 Domestic Relations Law C236B39 (1991 Pocket Part) at
78). In contrast, if no permanent maintenance is awarded or, although granted, is less than the
temporary award, the paying spouse could conceivably ultimately suffer unequal treatment because
recoupment has not been recognized".

The subject statutes are unconstitutional as applied by the courts of this state, because they violate
the equal protection clauses of the State and Federal constitutions. An aggrieved payor party who has an
imposed "temporary" obligation and has been ordered to pay an excessive Pendente Lite award, as here, is
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not entitled to downward retroactive relief, as here, when after trial, as here, the facts clearly prove that
the Pendente Lite award was excessive and in error. However, in the contrary, the application of the subject
statues by the courts of this state require that a payor party be fully responsible to pay any retroactive
upward award, from the date of Pendente Lite application, if facts adduced at trial prove that the Pentlonte
Lite award was factually inaccurate and accordingly, too low. The application of said statutes, in violation
of the constitutional guarantees of "equal protection" creates a "disfavored class" of non-custodial and
payor spouses who become unjustly prejudiced. These issues are fully addressed herein below.

There presently exists within the framework of New York Domestic Relations Law (DRI.» mikI tlu'
judicial interpretation thereof an inequitable and unconstitutional procedural and substantive ImkIv of
New York State law governing the issuance, modification, enforcement and finalization of Pi-ntli-ntr I.itc
child support and spousal maintenance orders. Moreover, considering that recent amendments t<i DKL
provide for more and more sweeping and punitive measures for the enforcement of all maintonaiu r .md
child support orders, (for example, loss of professional and motor vehicle licenses and felonizin^' c(int» t«pt
proceedings), it is imperative that all awards, both temporary and permanent, be grounded in factual llsi mI
reality in accordance with traditional notions of due process, equal protection and fundamental fairnrss.

By way of example, consider the following recent amendment to DEL § 236 Part B (7) (a> alTi ciiiig
temporary orders of child support. That section provides, in pertinent part, as follows:

"a. In any matrimonial action, or in an independent action for child support, the court shall
order either or both parents to pay child support without requiring a showing of immediate or
urgent need. The court shall make an order for temporary child support notwithstanding that
information with respect to income and assets of either or both parents may be unavailable.... Such
order shall, except as provided for herein, be effective as of the date of the filing of the application
therefore, and any retroactive amount of child support due shall be support arrears/past due support
and shall be paid in one lump sum or periodic sums, as the court shall direct, taking into account
any amount of temporary support paid.

One does not have to be a Professor of Constitutional Law to fathom the outrageous unconstitutional
realities of that statute. The Pendente Lite order of child support can be made whether or not there is an
immediate or emergency need for child support and without any or with incomplete financial inquiry.
Juxtapose that disingenuous legislation with the rest of the statutory scheme, as discussed herein below,
and we find ourselves in an unprecedented unconstitutional nightmare, to wit: The payor non-custodial
parent has no recourse whatsoever, as here, to such an outlandish statutory scheme, not even to a retroactive
downward modification on the trial of the action. No emergency situation is necessary, no financial
information is necessary, no hearing is necessary and no recourse is available.

The court is granted authority to issue temporary awards pursuant DRL § 236 part B, 6 (a) (dealing
with maintenance) and 7 (a) (dealing with child support). Subsection 7 of DRL § 236 dovetails with DRL §
240 which itemizes the statutory factors the court must consider in awarding permanent, but not temporary,
child support. The analogous Family Court Act authorizes the issuance of temporary awards in Family
Court proceedings in like manner.

Procedures for the modification of these awards are found in DRL § 236 part B 9 (b) and the analogous
Family Court Act. Procedures for enforcement of orders and judgments emanating from such orders is
found within DRL § 236 part B, 9 (a), DRL § 244, CPLR 5241, 5242 and other statutes contained within
A r t i c l e 5 2 .

The Family Court Act analogue likewise mandates that any Family Court modification, set aside or
vacatur "shall not reduce or annul child support arrears accrued prior to the making of an application
pursuant to this section" and "shall not reduce or annul any other arrears unless the defaulting party
shows good cause for failure to make application for relief*'"'" prior to the accrual of arrears" (Family Ct.
Act § 451 [as amended by L 1986, ch. 892, § 21])

/
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The purpose of the recent revisions was to "preclude 'forgiveness' of child support arrears to ensure
that respondents are not financially rewarded for failing either to pay the order or seek its modification"
(Governor's Mem Approving L 1986, ch. 892,1896 N.Y. Legis. Ann., § 361). Under the present enforcement
scheme, then, "No excuses at all are tolerated with respect to child support" (Citation omitted). Child
support arrears must be awarded in full, regardless of whether the defaulter has good cause for having
failed to seek modification prior to their accumulation (Citations omitted). "If a party obligated to pay child
support wishes to avoid making payment, such as where his or her financial circumstances have deteriorated,
that party must make an affirmative request for relier (Scheinkman, Practice Commentary, McKinney's
Cons. Laws of N.Y., Book 14, DRL § 244, @752).

The aforequoted history of the legislative changes brought about by a legitimate concern for the
welfare of children and needy spouses are, arguably, "just," when the "imposed obligation" of the court, i.e.,
an order of child support or spousal maintenance, has been entered after accurate findings of fact have
determined the needs of the moving party and the financial ability of the intended obligated party to meet
those needs. However, such a statutory scheme is absolutely "unjust" and "unconstitutional" both facially
and as applied, when, as here, the "imposed obligation" is based upon conflicting affidavits which raise
triable issues of disputed material facts and, relief, as here, is granted absent accurate findings of fact.

The courts uniformly, as here, authorize the issuance of such awards on conflicting affidavits, with
little or no financial corroboration and without the benefit of a hearing to resolve those conflicts. In such
situations, the court necessarily must go blindfolded to the proverbial "dart board" and then try to hit the
proverbial "bull's eye" of fairness and accuracy. Our forefathers did not have such an inequitable procedure
in mind when they wrote the Constitution and Amendments thereto.

To make matters even more critically unconstitutional, our courts have read into the subject statutes
a purported remedy, the so-called "speedy trial" rule, i.e., "the best remedy for perceived inequities in a
Pendente Lite award is a speedy trial." (Citations omitted). Even assuming without conceding, arguendo,
that a "speedy trial" can be had, there still would remain a "window of unconstitutionality" from the efffective
date of the Pendente Lite award to the date of conclusion of the "speedy trial." In this case, the "window of
unconstitutionality" is over seven (7) or perhaps over eleven (11) years, due in large measure to the dilatory
tactics of the plaintiff. But this unconstitutional nightmare does not end with the conclusion of the "speedy
trial." If, according to the statutory scheme, the Pendente Lite award after trial is determined to have been
understated in amount, the payee spouse and/or payee custodial parent is entitled to the monetary difference
between the Pendente Lite award and the trial award, retroactive to the date of application for the Pendente
Lite award. However, there is no statutory provision for recoupment should the reverse be true, as here, to
wit: Retroactive recoupment by the payor of the monetary excess for the retroactive period, and the courts
routinely deny retroactive downward modification. It is at this juncture that due process of law and equal
protection are joined in unconstitutional oblivion. The "non-remedy" of the "speedy trial" rule is fully
addressed herein below.

The unconstitutional interpretation of the subject statutes was first addressed in 1983, by the
Appellate Division, Second Department, in the Matter of Rodgers v Rodgers. 98, A.D.2d 386,470 N.Y.S. 2d
401 (2 Dept. 1983). This landmark case declared that the statutory provisions for retroactivity are triggered
only when the maintenance award (or child support award) is higher than the temporary award. The
Rodgers Court declared that DRL should be read as requiring a court to provide retroactive payments of
permanent support only if the permanent award exceeds the temporary award. Hence, if the permanent
award is higher than the temporary award, the payor spouse, or non-custodial parent, is responsible for the
higher amount, retroactively from the date of original application. Contrarily, if the permanent award is
lower than the temporary award, retroactive downward modification and/or recoupment for overpayments
or the vacatur of "alleged arrears" emanating from an excessive temporary award, is not allowed. In sum
and substance, the subject statutes are a one-way "upward only" street.

It has been suggested in McKinney's commentaries by Alan D. Scheinkman & Merril Stobie, DRL
Book 14, Section 236 (B) (1995) that "unwritten public policy" does not favor downward retroactive
recoupment. Such a public policy defiles the Constitution. And, it is a sad time for the sovereign State of
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New York that our "unwritten public policy" is to consciously deny to much of our citizenry due process and
equal protection of the laws in the context of support payments with the resulting havoc that such
overreaching does to families, discussed herein. A search of the legislative annuals finds no mention of this
"public policy". Such a repugnant public policy, written or unwritten, necessarily must be declared
unconstitutional, here and now.

Common sense, reason and logic dictate that if Pendente Lite hearings are granted in those cases
where conflicting affidavits necessitate a hearing, the incidence of unjust or excessive awards will be sharply
reduced. The lower courts no longer will be wearing blindfolds when they go to the proverbial "dart board"
and the proverbial "bull's eye" will be substantially larger. The result will be far fewer excessive Pendente
Lite awards, far fewer otherwise disgruntled payor parents, with far fewer of them becoming "deadbeat"
parents. And, Appellate Courts too, will not have to wear blindfolds when reviewing disputed Pendente
Lite awards. In fact, appeals of such awards will, in all likelihood, be sharply reduced if, relevant financial
facts are determined prior to an award and, trial courts have complete latitude retroactively in resolving
"inequities" of Pendente Lite awards upon trial of an action. This format will create a post-judgment parental
environment far more conducive to raising children, in equity, in a far greater number of cases. Such a
procedure will produce "justice" and there can be no peace without justice.

Common sense, reason and logic also tell us that one obvious reason why Pendente Lite awards
might be excessive is that the payee parent or spouse, as here, nefariously has overstated the payor parent's
finances and, as, here, has fraudulently understated the payee parent's finances....

Moreover, should not lying about finances be an important "statutory factor" in determining child
custody since excessive awards often destroy the non-custodial parent-child relationship. Would not that
be an added deterrent to lying in court! And would not there be far fewer excessive awards if the statutory
scheme had the missing constitutional safeguards! And, since excessive Pendente Lite awards and the
consequence of financial prejudice they create are not adjusted in a fair, equitable and constitutionally
appropriate manner, how many cases involving child custody are settled based not upon the best interests
of the child but rather based upon the mountain of financial prejudice and leverage that an excessive
Pendente Lite award creates? If one case is settled in such an unjust and unconstitutional manner, it is one
case too many. In such cases, the court never gets the opportunity to properly determine what is in the best
interests of the child. How many non-custodial parents and their children fall through the cracks because
of this unconstitutional statutory scheme? The issues of "leverage" and how excessive Pendente Lite awards
are detrimental to the parent-child relationship, wrongfully effect the best interests of children, create a
sense of "entitlement" and constitute "unjust enrichment" are fiirther discussed herein below.

It has been suggested in McKinney's commentaries by Alan D. Scheinkman & Merril Stobie, DRL
Book 14, Section 236 (B) (1995) that "unwritten public policy" does not favor downward retroactive
recoupment. Such a public policy defiles the Constitution. And, it is a sad time for the sovereign State of
New York that our "unwritten public policy" is to consciously deny to much of our citizenry due process and
equal protection of the laws in the context of support payments with the resulting havoc that such
overreaching does to families, discussed herein. A search of the legislative annuals finds no mention of this
"public policy". Such a repugnant public policy, written or unwritten, necessarily must be declared
unconstitutional, here and now.

Due process of law is the basic building block within the foundation of our democratic society. It
represents one of the most cherished rights our founding fathers concerned themselves with because they
recognized that due process is fundamental fairness which promotes substantial justice. Blacks Law
Dictionary pertinently states as follows:

"Due process of law implies the right of the person effected thereby to be present before the
tribunal, which pronounces judgment upon the question of life liberty or property, in its most
comprehensive sense; to be heard by testimony or otherwise, and to have the right of controverting,
by proof, every material fact which bears on the question of right in the matter involved. If any
question of fact or liability be conclusively presumed against him, this in not due process of law....
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No person shall be deprived of life, liberty, property or of any right granted him by statute unless
the matter involved first shall have been adjudicated against him upon trial...and it forbids condemnation
without a hearing. Aside from all else "due process" means fundamental fairness and substantial justice".
(Citations omitted); ...

The United States Supreme Court, in Fuentes v Shevin. 407 U.S. 67 (1972) further addressed the
issue of the 14th Amendment's guarantee that "No state shall deprive any person of life, liberty or property
without due process of law." While not a matrimonial case, the principles involved and conclusions drawn
^pply to the issues in the case at bar. The United States Supreme Court declared unconstitutional laws in
the states of Florida and Pennsylvania which denied due process and granted relief, when triable issues of
fact existed, without a hearing. Mr. Justice Stewart delivered the opinion of the Court, stating:

"For more than a century the central meaning of procedural due process has been clear:
Parties whose rights are to be affected are entitled to be heard." (Citations omitted). "It is equally
fundamental that the right to notice and an opportunity to be heard "Must be granted at a meaningful
time and in a meaningful manner." (Citation omitted).

The primary question presented in Fuentes was whether the state statutes were constitutionally
defective in failing to provide for a hearing "at a meaningful time." Mr. Justice Stewart states:

"The constitutional right to be heard is a basic aspect of the duty of government to follow a
fair process of decision making when it acts to deprive a person of his possessions. The purpose of
this requirement is not only to ensure abstract fair play to the individual. Its purpose, more
particularly, is to protect his use and possession of property from arbitrary encroachment."

Mr. Just ice Stewar t fur ther s ta tes:

"Because of the understandable, self-interested fallibility of litigants, a court does not decide
a dispute until it has had an opportunity to hear both sides, and does not generally take even
tentative action until it has itself examined the support for the plaintiffs position."

The potential and actual prejudice and damage caused by New York's Pendente Lite statutory
scheme is implicitly addressed by Justice Stewart in Fuentes, stated thus:

"Damages may even be awarded to him for the wrongful deprivation. But no later hearing
and no damage award can undo the fact that the arbitrary taking that was subject to the right of
procedural due process has already occurred. This Court has not...embraced the general proposition
that a wrong may be done if it can be undone." Stanlev v Illinois. 405 U.S. 645, 647 (1972)

Accordingly, the United States Supreme Court opinion, as articulated by Mr. Justice Stewart, is
clear. Even if the New York Pendente Lite statutory scheme were to afford a measure of "equitable balance"
at the time of trial, with respect to excessive Pendente Lite awards, the initial denial of due process and
resulting harm and prejudice therefrom, would not be condoned by this country's highest court. The foregoing
opinion renders the standard Appellate determination that a "speedy trial" is the "best remedy for perceived
inequities" of a Pendente Lite award, an unconstitutional "non-remedy" for inequities. New York's Pendente
Lite laws fly in the face of the most basic principles of due process and equal protection.

Judge Kaye's Ruling on unconstitutional Pendente Lite orders

Judge Kaye on May 7, 2002, Motion No: 478 SSD 19 dismissed appellant Walker's appeal to the
Court of Appeals concerning the constitutionality of the Pendente Lite statute by stating:

The appellant having filed notice of appeal in the above title and due consideration having
been thereupon had, it is
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ORDERED, that the appeal be and the same hereby dismissed without costs, by the Court
sua sponte. upon the ground that no substantial constitutional question is directly involved.

The above is a denial of due process and equal protection of the law by Judge Kaye. What does
Judge Kaye consider a "substantial constitutional question"?

Mr. Walker has now filed a complaint concerning the constitutionality of the above statutes witli
the Uni ted States Distr ic t Court for the Eastern Distr ic t of New York. Case No.: CV-03-4490 has lu ' t 'n
assigned to Judges Hurley and Boyle.

In my opinion, the Federal Judges will dismiss the petition claiming no Federal question is iin oK r«j,
just as the Federal Judges have done to me as will be documented.

Is Family Court Act § 449 unconstitutional?

In 1992,1 argued in my jurisdictional statement that Family Court Act § 449 was unconstitutional,
as it deprived me of equal protection of the law and would follow the above argument concerninji Pcndi nti'
L i t e o r d e r s .

According to FCA § 449 any award of child support is retroactive back to the date of the filing' oft ho
petition or the date the child becomes eligible for public assistance, which ever occurs first. Somotinu's tho
support proceedings will be dragged out for up to a year or more. In the meantime, the father has rcceivcd
a raise or raises. The court will then make the retro-active award based upon the father's new income and
not what he was earning at the time. The father's child support for instance, for 1999, will be based upon
his 2001 income. He will now be thousands of dollars in arrears. What happens quite fi-equently is that
when the father has overpaid, the court will not make the order retroactive back to the date of the filing of
the petition, and will make sure there is no credit by lying about the facts in order to keep the father from
receiving a credit. The court does want the father to have a child support credit.

When dealing with a separation agreement, most of the time the father is under court order to pay
more than is required by law, his funds are being depleted, and he is forced to sign an agreement in order
to reduce is child support. All of the money paid is in excess of what he should have been paid by law.
Because of the court order, the mother gets to keep it all. This is one reason why people can't work out an
agreement because the mother feels she is entitled to the money, because the court said so and she is not
going to take less. Furthermore, the attorneys have no problem perpetuating the fraud as this is more
money in their pockets.

Family Court Act § 449. Effective date of order of support:

Any order of support made under this article shall be effective as of the date of the filing of
the petition therefor, and any retroactive amount of support due shall be paid in one sum or periodic
sums, as the court shall direct, to the petitioner, to the custodial parent or to third persons. Any
amount of temporary support which has been paid shall be taken into account in calculating any
amount of retroactive support due.

McKinney's Laws of New York under FCA § 449 states:

"Practice Commentary -... Prior to the enactment of this section, courts had held that they
had discretion in deciding whether to make an order of support retroactive to the date of filing of
the petition. This section overrules such cases, and makes a retroactive order mandatory."

Familv Court Act. Article 4 ^ 451 Continuing jurisdiction states:

The court has continuing jurisdiction over any support proceeding brought under
this article until its judgment is completely satisfied and may modify, set aside or vacate any
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order issued in the course of the proceeding, provided, however, that the modification, set aside or
vacatur shall not reduce or £innul arrears child support accrued prior to making an application
pursuant to this section. The court shall not reduce or annul any other arrears unless the defaulting
party shows good cause for failure to make application for relief from the judgment or order directing
payment prior to the accrual of the arrears, in which case the facts and circumstances constituting
such good cause shall be set forth in a written memorandum of decision. A modification may increase
support pa3anents nunc pro tunc as of the date of initial application for support based on newly
discovered evidence. Any retroactive amount of support due shall be paid in one lump sum or periodic
sums, as the court directs, taking into account any amount of support which has been paid. Upon
an application to modify, set aside or vacate an order of support, no hearing shall be required unless
such application shall be supported by affidavit and other evidentiary material sufficient to establish
a prima facia case for the relief requested.

McKinney's Laws of New York under Familv Court Act $ 451 states:

Practice Commentary - If a prior order of support is vacated or reduced, there is no right
to restitution or recoupment. (Citation omitted). Nevertheless, the court may grant the
respondent a credit in the amount of payments made under a temporary or final order that is later
retroactively reduced or vacated (Citation omitted).

This deprives the person paying support of equal protection of the law. Under these sections, if a
person has underpaid during the period of time between the filing of the petition to the time of the court
decision, he is required to make up the difference between what has been paid and what should have been
paid. On the other hand, if he has overpaid during this period of time he is not entitled to a credit or
recoupment of what he has over paid.

Whether or not a judge has ample discretion to modify retroactive awards for underpayments as
well as overpayment of support in the interest of justice, despite the provisions of § 449 is not the question.
The Question is - do §§ 449 and 451, as they are written, treat each party equally as they relate to
overpayments and underpayments? The answer is no. Therefore, they are unconstitutional as they deny
the person paying support of equal protection of the law.

For the record, § 449 has been held to be constitutional but only as it relates to being retroactive.
Section 449 has not been held to be constitutional as it relates to how overpayments and underpayments
are handled. See, Matter of Roseanne R v. William R.. 119 Misc.2d 874 (Queens County Family Court 1983)
(discussing legislative intent behind § 449, and judicial discretion under the provision; rejecting due process
and equal protection challenge as it relates to being retroactive).

Appellate Court ruling

The Appellate Court in my case, Carella v. Collins. 228 A.D.2d 725, 644 N.Y.S.2d 68 (3rd Dep't.,
1996)

[5] Having been afforded a public hearing, respondent's insistence upon his entitlement to
one is moot. His claims that several of the applicable statutory provisions are unconstitutional
have either been previously rejected by this court (see, Matter of Carella v. Collins. 144 A.D.2d 78,
82, 536 N.Y.S.2d 1020, supra) or are plainly meritless. To the extent that Familv Court Act 449 and
451 can be interpreted as treating the recipient and the payor of support differently, it suffices to
note that those parties are not similarly situated, as the recipient has custody of the children and a
concomitant need to obtain funds for their support, while the payor does not.

This is how the Appellate Court addresses the issues retroactive child support and its failure to
treat each party equally. What about a father's right to have money to live on after support pa3anents are
made? What about a father being forced to pay more than is required by law? What if the mother had lied
about her and the father's finances in order to obtain an exorbitant amount of child support? What about a
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father's right not to be put thousands of dollars in arrears for support he should never have been ordered to
pay in the first place? What about a father who is in jail or is facing the prospect of going to jail because of
these illegal court orders of support?

Both Judge Simons and Judge Kaye denied me my right to have this heard by the Court of Appeals
in violation of the State Constitution as documented hereafter. Who are Judge Simons and Judge Kaye to
deprive litigants of their rights under the State Constitution?

When a father is brought before the court for contempt of a support order because he can't afford to
pay the day care, the court will most likely hold that the father was in willful violation of the court order as
he had funds available to him to make payment of the child support awarded. The court is of the position
that the father must send in the remaining money in his pay check to the Support Collection Unit. He is not
to use the money to pay his own living expenses. His children need the support money more than he does.
He will then be sentenced to jail which may be suspended, if he complies with the order and he will also
probably have a judgment against him for the arrears at 9% interest. This is extortion. Pay or you go to jail.
The court is hoping the father's family members will come through with the money to keep him out of jail.
This is also a way of providing a mother with lifetime income. Lifetime income for the mother? We
are talking child support? It's not child support, it's "mother support". The object is to get the father so far
in debt he can't afford to live and pay child support. The father will be paying off the alleged arrears well
after the child turns 21. Furthermore, the father will probably have to pay the mother's attorney fees as he
"willfully violated" the court order. The "bottom feeding" attorneys, as they are referred to by many fathers,
make money off the misery that they are deliberately creating with the judges. The court knows that by
making an order that the father cannot comply with, the parties will be constantly in court spending money
on attorneys which neither can afford. In most instances, what the attorneys will collect in fees is more
than an entire year of child support. According to the court, this is in the "best interests of the child"!
Attorneys need to make a living, father's don't, and attorney fees are more important than the child.

Another problem that arises for the father, is that in most instances the father has no money and is
no longer able to borrow from family and friends. What does he do with the order that fails to comply with
the law? In most instances, the father does not understand that he has 30 days to file objections to a
hearing examiner's order or he has 30 days to appeal a judge's ruling to the Appellate Court, even though
the order may state so. He doesn't know how to do objections or an appeal and he can't afford anymore
attorney fees. The father, after having everything taken from him, including his children, and put in debt,
just gives up. He questions himself Why work? Why should I work for $5.00 per week? Would you work a
40 hour week for $5.00? The judges know that most fathers will not file objections to the orders because
they don't know how amd cannot afford an attorney to do so. The fathers object but fail to make legal
arguments to support their positions. In most instances the judge hearing the objections will side with the
hearing examiner. The father thinks "how can the judge do this"? They may file a notice of appeal to the
Appellate Court, but in most instances he just gives up as he has no money for the appeal. The majority of
fathers do not follow through with the appeal because they have become so depressed and frustrated by the
system and they feel there is nothing they can do. They have been "beaten dead" by the system. Most
attorneys tell the fathers that it will cost a minimum of $5,000 to appeal which does not include the cost of
the transcripts. The father's attitude is then, "let them put me in jail, I don't care". In most instances, these
fathers are not even seeing their children because of the mother's allegations. The judges play the odds that
the fathers will not follow through with their appeals. Once the time to appeal has expired, the court will
not hear the argument that the order fails to comply with the law. The father had a chance to appeal and he
didn't. He is now stuck with that order and the court will not modify it. He will keep going further and
further into debt until the children are 21. By this time he could owe thousands of dollars in child support
for which he has a judgment against him. This judgment is at 9% interest which means that what he is
paying in support may just cover the interest and not the principal. He will never be able to pay off what is
o w e d .
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Father found in willful violation without a court hearing!

Tony, was divorced three years ago. They were able to get him to agree to pay more than he could
afford, including maintenance to the mother. Because of this, Tony ended up filing for bankruptcy even
though he made $65,000 per year. What he was supposed to pay to the mother as a distributive award was
now going to be considered maintenance. Because he could not afford to pay what was ordered, a contempt
petition was filed against him. He provided documentation to the court that he could not afford to pay what
was ordered and asked for a downward modification of support. The judge in his ruling found Tony in
willful violation of the judgment of divorce and refused to lower his support obligation.

The matter was originally before the family court and a trial date had been set for Tony's downward
modification of support petition. Just before the trial was to begin, the mother had the proceeding transferred
to the Supreme Court. Tony argued the following to the Appellate Court;

The courts have consistently held that due process requires that an evidentiary hearing be held to
resolve conflicting claims before one can be found in contempt. Hickland v Hickland. 56 A.D.2d 978 and
Cappione v Cappione. 63 A.D.2d 757. There was no trial. Tony did not get to see the judge at all on
this matter. Tony had numerous Family Court appearances in front of the same hearing examiner as
opposed to the Supreme Court where not a single court appearance was held.

The Supreme Court Judge increased his day care expense to $499 per month without the mother
having to show any proof as to what she was paying. It was her word only and Tony was not allowed to
question her on the day care expenses.

In Dowsev V Dowsev. 8 A.D.2d 577, 579 (3rd Dep't 1959), this Court stated that in contempt
proceedings "Where there is any doubt about the matter, the appellant,..., should be given the benefit of
the doubt." On the one hand, the Family Court recognized the existence of serious issues of facts and
scheduled a trial. There is no dispute here. On the other hand, the Supreme Court stated that there are no
factual issues. There is already significant doubt put in front of you (the court) on this.

By way of an income execution, the court ordered Tony to pay 65% of his net income to the mother
and at the same time ordered him to come up with $4,596 of alleged support arrears within 60 days, pay
alleged attorney's fees of $2,322 within 30 days and to pay 64% of unreimbursed medical expenses.
Furthermore, the mother was able to claim both children for income tax purposes. No trial, no appearance.

Tony also argued that he was not allowed to have financial disclosure. Everything was taken on the
mother's word, no supporting documentation was needed. According to Tony, he makes $65,000 per year
and the mother stated she earns $46,000 per year. It was documented that maintenance was not deducted
from his gross income, his unreimbursed business expenses were also not deducted from his gross income
and the court never addressed the needs of the children as required. Yet, the court had him turning over to
her almost all, if not all, of his disposable income as stated above.

The Appellate Court ruling:

Appeal from an order of the Supreme Court (Teresi, J.), entered January 7, 2003 in Albany
County, which, inter alia, granted plaintiffs motion to hold defendant in contempt.

The parties were divorced by a July 2000 judgment that incorporated the terms of a
stipulation under which defendant agreed to pay, among other things, what was later deemed to be
maintenance in the amount of $424.12 monthly, child support in the amount of $488.30 biweekly
and 64% of child care costs. In September and November 2000, Supreme Court granted plaintiff
money judgments for accrued arrears based upon defendant's failure to pay the ordered amounts.
The court's November order also provided for an income deduction in the amount of $225 biweekly
for defendant's share of child care costs. In October 2002, after defendant petitioned for modification
of child support in Family Court, plaintiff moved in Supreme Court seeking to have that court
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assume jurisdiction of defendant's petition, award her additional arrears, hold defendant in contempt
and increase the deduction order to 65% of defendant's income. Without holding a hearing as to
either modification or contempt, Supreme Court denied defendant's petition and granted all of the
relief sought by plaintiff, including an award of counsel fees. This appeal by defendant ensued.

Although not persuaded that Supreme Court erred in awarding plaintiff counsel fees, we
find merit in defendant's contention that the court could not hold him in contempt because plaintiff
did not show that a less drastic means of enforcement would be ineffectual (see Domestic Relations
Law § 245). Plaintiff neither claimed that an income deduction order would be ineffectual, nor did
she otherwise address this prerequisite. Instead, her request for an increased income deduction
order sufficient to cover all of defendant's support obligations and provide $363 biweekly towards
arrears indicates that support could be enforced pursuant to CPLR 5242. Since this alternate means
of enforcement was sought and granted, Supreme Court lacked statutory authority to find defendant
in contempt (Citations omitted).

Our review of the record also reveals support for defendant's claim that, given the parties'
changed financial circumstances, it was error to deny his petition for modification of child support
without conducting a hearing. In her reply affidavit opposing modification, plaintiff admits that
her income increased by $16,000, or more than 50%, since the divorce. Supreme Court apparently
overlooked this in finding only a slight increase by comparing her annual salary beginning in
December 2002 with her earnings during the previous year. In addition, defendant's claimed financial
hardship was documented by the inclusion of bills, bank statements, past due notices and a sworn
financial disclosure affidavit in his opposing papers. Since plaintiff did not question the
expenses claimed by defendant or dispute that they significantly exceeded his disposable
income, defendant's submissions regarding plaintiff's undisputed increase and his own hardship
are sufficient to raise issues of fact and require a hearing as to whether an unanticipated or
unreasonable change in circumstances warrants modification of support (Citations omitted).

Finally, although the record supports defendant's claim that the original November 2000
income deduction order withheld more than his stipulated 64% share of child care costs, we are
precluded from reviewing the issue because defendant took no appeal from the original deduction
order and was bound by its terms (Citations omitted). In any event, child support overpayments
generally cannot be recouped (Citations omitted). Thus, Supreme Court did not err in denying
defendant a credit against arrears for the overpayments.

Mercure, J.P., Peters, Spain and Kane, JJ., concur.

ORDERED that the order is modified, on the law, without costs, by reversing so much
thereof as denied defendant's application for child support and granted plaintiffs motion to hold
defendant in contempt; motion denied to that extent and matter remitted to the Supreme Court for
further proceedings not inconsistent with this Court's decision; and, as so modified, affirmed.

Two items about this order that need to be reiterated. First, overpayments were due to the court's
failure to properly determine child support. The second, is the Court could not hold him in contempt
if the mother can collect the support through an income deduction order. This is very important
for fathers who face imprisonment and are having their wages garnished by the County.

On October 30,2003, Judge Teresi sent a letter to Tony stating that he was scheduling a hearing for
Wednesday, November 12, 2003 at 10:00 for a hearing on his cross-motion for modification of support and
that he would not accommodate a postponement of the hearing. Tony received the letter several days later
due to the fact he lives out of the area during the week. Tony was not prepared with only a week's notice
and the mother still had not provided any financial disclosure. Tony said that in court the judge refused to
postpone the proceeding and gave him until the next morning to prepare. He didn't care about the financial
disclosure or the fact that Tony wasn't given enough time to find an attorney. That night, Tony hired an
attorney and still had to appear the next day. The judge relented and granted a month's postponement for
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discovery to take place. The courts want fathers spending money on attorneys,

Tony just received the new order from the judge. He said that the decision was mostly in his favor,
but that the order did not follow the decision. He is now looking to appeal again. Just like with Bart, the
court is going to keep frustrating Tony, hoping he will just give up and become another "beaten dead dad".

Court holds going on unemployment is no reason for reducing child support

In the following case, Hubert signed a separation agreement. From reading his agreement, I can
state it did not comply with the law as required. During the divorce proceeding he raised the issue that it
failed to comply with the law. Obviously, the court ruled otherwise and it is being appealed. According to
Hubert, his first attorney had him claim expenses in filling out the financial disclosure affidavit that were
not real expenses in order to raise his expenses. For example, the children went to private school where
they were receiving scholarships and there was no cost to him. Since the school had not notified him of the
coming year as to whether they would again receive the scholarships, the attorney had Hubert claim $9,000
in expenses for school tuition. The question then became how could he and his wife afford to live on what
they claimed as expenses on a lower income? The mother would claim he brought $80,000 into the household,
but forgot to mention the costs associated with the income such as advertising, printing, etc. which reduced
his income considerably. Furthermore, Hubert's agreement did not comply with the law and should have
been vacated as to the support obligation. Notice in this ruling, not only will the court not address the issue
of the agreement not complying, but the court will not allow Hubert to use the issue that the agreement
fails to comply with the law as a defense to the violation petition. How can Hubert defend himself?

The court then ruled:

On July 29, 2003, Hubert filed a petition seeking to modify the support provisions of his
Judgment of Divorce. That judgment incorporated, but did not merge, his settlement agreement
made 4 years prior. The agreement required Hubert to pay the sum of $1,000,00 monthly for spousal
maintenance plus $1,000.00 monthly in child support for the parties two children. Hubert alleged
that there has been a change in circumstances since the entry of the order. As a change in
circumstance he alleged a number of circumstances. First, he alleged that he has been laid off from
both his employers. Second, he alleged that his settlement agreement failed to comply with the
provisions of the Child Support Standards Act (CSSA), in that it failed to state the parties' income,
the presumptive amount of support, failed to state whether there was a deviation from a strict
application of the CSSA, and that it failed to reduce his income by the spousal maintenance payments.

Mr. Q's motion argued that Hubert's petition should be dismissed on a number of grounds.
Mr. Q stated that Hubert's arguments relative to the insufficiency of the agreement, as related to
the CSSA, were addressed in the divorce proceeding and were rejected by Supreme Court. The
Supreme Court findings were controlling under the doctrine of res judicata and/or collateral estoppel.
Mr. Q also argued that Hubert's petition failed to state a cause of action, and should be dismissed
on this ground as well.

Review of the litigation surrounding the divorce supports Mr. Q's position that the sufficiency
of the settlement agreement was ruled on by Supreme Court. It appeared as an affirmative defense
in the matrimonial action Hubert challenged the agreement. The findings of the judge clearly found
that the agreement was sufficient and incorporated it into the divorce, (The court notes that contrary
to Hubert's claim in paragraph 14 of his reply affidavit that the court determined he was earning
$48,127.00, no such finding was made. In the Proposed Findings of Fact and Conclusions of Law
signed by the judge on August 7,2002, this finding is marked with a "NF".) As such, Hubert's claims
regarding the agreement are deemed to be covered by the doctrine of res judicata.

This doctrine is designed to prevent the relitigation of a cause of action. In its "strict sense
operates to bar not only matters that were actually put in issue in the prior action, but also those
that might have been." New York Practice, Siegal section 447, p.721. It is clear from reviewing the
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papers submitted in this action that in attacking the underlying agreement Hubert, who was
represented by counsel, could have raised the issues he now raises. It appears that he failed to do
so. As a result his claim is now barred.

Family Court has the jurisdiction to modify the support provisions of a separation af^rci'iiuMit
or a stipulation of settlement so long as the agreement or stipulation has been incorporated into a
judgment of divorce and the judgment provides for Family Court to entertain reciiifsts for
modification, Family Court Act 466 and Matter of Boscherini v. Borgia.229 A.D.2d 744 (.'in! Dep t.
1996). To make out a prima facie case for a downward modification of an order of support arisinji
from a separation agreement or stipulation of settlement, a petitioner must show citlu r ;in
unanticipated and unreasonable change in circumstances or that the separation agri t iiu nt or
stipulation of settlement was not fair and equitable when entered into. (Citations omittfd i.

The record of this case shows that the judge specifically ruled on the issue as to wlui lur t In*
agreement was fair and equitable when entered into. He found that it was. The respondnU's i l.iini
that he is now unemployed does not rise to the level of an unanticipated or unreasonabU' chan^i' in
circumstance required for the court to consider Hubert's petition for modification.

(Notice: the judge ruled the agreement was fair and equitable, yet did not address the i.^.'^iii* of
whether it complied with the law or not. Furthermore, Hubert is now unemployed and on unemployment
and this does not constitute grounds for a downward modification?)

NOW based upon the above, it is

ORDERED that the motion seeking dismissal of Hubert's petition be and hereby is granted.

How convenient, Hubert just received his Appellate Court ruling. I have some questions about the
ruling especially in light of the fact that it was Judge Spain who wrote it. I might add that I have proof,
which will be documented later in this book, that Judge Spain lies in some of his rulings about the facts of
a case and manipulates the law. Now, Judge Spain can sue me over this statement if I am lying. He won't,
because he knows the truth is an absolute defense to libel or slander. Was the law followed in this case? I
have noticed, as will be documented in this book, that the judges go looking for anything outside of what
was argued to support the mother and if they can't find anĵ hing, they make it up. From what I have seen
they do not go outside of the arguments made to the court to help a father.

The Appellate Court ruling by Judge Spain:

Appeal from a judgment of the Supreme Court (Cobb, J.), entered August 14, 2002 in
Columbia County, ordering, inter alia, maintenance and child support, upon a decision of the court.

Under the fairly comprehensive terms of a 1998 separation agreement defendant,
represented by counsel, agreed to pay plaintiff maintenance in the amount of $1,000 monthly for
six years as well as child support for the parties' two children in the amount of $1,000 monthly.
Ultimately, plaintiff commenced this action seeking a judgment of divorce and enforcement of the
maintenance and child support provisions of the settlement agreement, and arrears of more than
$18,000. Defendant answered raising no challenge to the agreement as the basis for divorce, but
asserted a counterclaim seeking to set aside the maintenance and support provisions. Following a
trial, at which parties and defendant's former attorney testified, Supreme Court granted plaintiff a
divorce and denied defendant's counterclaim, awarding plaintiff $40,800 in maintenance and support
arrears. On defendant's appeal, we affirm.

Finding support in the record for Supreme Court's findings, we reject defendant's contentions
that the maintenance and support provisions of the parties' separation agreement were unfair,
unreasonable, unconscionable or otherwise unenforceable. Separation agreements are more closely
scrutinized than ordinary contracts, due to the fiduciary relationship between the parties, and will
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be set aside if found to be unfair because of overreaching, fraud or other compelling cause (Citations
omitted). However, judicial review of separation agreements is generally limited to encourage spouses
to resolve issues on their own (Citation omitted) and a reviewing court should not set aside the
terms of an agreement which simply reflects unwise bargaining (Citation omitted). Moreover, a
reviewing court should afford deference to the trial court's findings on issues of witness credibility
due to its advantage of observing the witnesses during the course of their testimony (Citations
o m i t t e d ) .

Defendant asserted that when the separation agreement was executed in 1998, the parties
used his stated gross business income of $48,000 as reported in Schedule C of their 1996 tax return
in calculating child support when his net income for 1996 was actually only $18,709. As the
maintenance and support payments agreed to in the separation agreement amount to an annual
obligation of $24,000, defendant claims that this demonstrates that the settlement was unfair and
unconscionable, especially when the agreement also required him to take on the bulk of the marital
debt and to pay medical and other expenses over and above the support provisions.

(With $48,000 in gross income, with 2 children and without deducting FICA or Medicare his support
obligation would be $1,000 per month [48,000 x .25 - 12 = 1,000]. Why wasn't Medicare and FICA deducted?
Why wasn't maintenance deducted? The above should have been deducted before determining child support.
As FICA, Medicare and maintenance were not deducted, there was a deviation in the determination of
child support. Why didn't the court address the issue of the support deviating from the CSSA? What were
the reasons for the deviation?)

Plaintiff asserts that defendant concealed his true income and in 1998 the year in which
the separation was negotiated and executed he had a much larger income than any figure to which
he testified. Plaintiff points to defendant's 1998 statement of net worth which listed his annual
expenses as roughly $70,900, his 1998 bankruptcy petition listing his annual income as in excess of
$50,000 and his statements to her that he had an annual income of about $85,000. A letter from
defendant to his attorney reflects that, during negotiations, he consciously made the offer to pay
plaintiff $24,000 annual maintenance and child support in an effort to end the "time wasting and
irritating" debate as to his actual income.

(According to Hubert, his attorney told him to claim as many expenses as he could. For example the
attorney told him to claim the $9,000 in tuition for his children because he did not know if they would get
scholarships this year as they had in the past which covered the tuition. Bad advice. Was the court confusing
gross income with net income? Yes, he may have had $85,000 in annual income, but what about legitimate
business expenses such as advertising, printing, etc.?)

Supreme Court, in a well-reasoned decision, refused to set aside the separation agreement,
credited plaintiff s testimony and found that there were "serious credibility issues" with the testimony
and other proof offered by defendant, most notably his tax returns. In our view, the record amply
supports the court's findings and conclusions.

We also reject defendant's assertion that Supreme Court should have set aside the child
support provisions of the separation agreement because the agreement failed to set forth the actual
presumptively correct amount to be awarded pursuant to the Child Support Standards Act
(hereinafter CSSA) (Citations omitted). Here, the separation agreement states that the parties
were aware of the child support provisions of the CSSA, had reviewed the statute with their attorneys
and were aware that, in the absence of their agreement, the presumptive CSSA amount for their
two children would have been $1,000 per month based on defendant's income of $48,000, setting
the monthly child support payment at $1,000. Nowhere in the agreement does it state that there is
a deviation from the CSSA. Considering the court's credibility determinations and upon our review
of the record, we conclude that the terms of this agreement did not deviate from the CSSA and that
defendant was well aware of how the CSSA would apply to his actual income.
(Had the court deducted maintenance, FICA and medicare Tax as required on the $48,000, his child
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support obligation would have been $673 per month [48,000 x. 7.65% = 3,672 (FICA + Medicare). 48,000 -
3,672 -12,000 (maintenance) = 32,328 x .25 (25% for 2 children) = $8,082 + 12 = $673] and not the $1,000.00.
I also have big problem with the statement "the court's credibility determinations" especially in light of the
fact that this order fails to comply with the law as there is no reason stated why maintenance, FICA and
medicare were not deducted. Furthermore, the court stated "Nowhere in the agreement does it state that
there is a deviation from the CSSA." I should point out that nowhere does it state that the order complies
with the CSSA as required by law. If it did, the amount does not comply with the law. The judges, in most
instances, are there to protect the mother. According to Hubert, his attorney told him that the $1,000 per
month was what he had to pay. He listened to his attorney.)

Mercure, J.R, Carpinello, Mugglin and Lahtinen, JJ., concur.

ORDERED that the judgment is affirmed, without costs.

Imput ing income to fa thers

Familv Court Act § 413 (l)(b)(5)(iv) states:

"at the discretion of the court, the court may attribute or impute income from, such other
resources as may be available to the parent, including, but not limited to:

(A) non- income producing assets,

(B) meals, lodging, memberships, automobiles or other perquisites that are provided
as part of compensation for employment to the extent that such perquisites constitute expenditures
for personal use, or which expenditures directly or indirectly confer personal economic benefits,

(C) fringe benefits provided as part of compensation for employment, and

(D) money, goods or services provided by relatives and finends;

Familv Court Act § 413 (l)(b)(5)(v) states

"an amount imputed as income based upon the parent's former resources or income, if the
court determines that a parent has reduced resources or income in order to reduce or avoid the
parent's obligation for child support".

If you notice (iv) states "at the discretion of the court while (v) does not state this.

Notice how in the next case the court imputes income to the father based upon his family helping
him and also based upon an employment he had six years before, without finding that he reduced his
income or assets to avoid paying child support. This violates the statute.

How do the courts impute income for the father whose family helps him? Evan and the mother
divorced in 1985 as the mother wanted to move to Florida in order to remarry. It was stated in the agreement
that he would give up his rights to the child as he had "no means with which to maintain a meaningful
relationship with the child". As Evan did not have the resources to travel to Florida, he agreed to sign and
did sign a Notice of Intent to Surrender and Irrevocable Consent for the future adoption of the child as the
wife's new husband-to-be wanted to adopt the child. In exchange for this, the mother waived her right to
child support unless the child became a public charge. Now 10 years later, she is seeking support from
Evan. Evan tried to obtain a DNA test to make sure the child was really his and not her husband's to be.
The attorney representing him waived the paternity test without his knowledge. Attorneys do this all the
time. Waive the father's rights without his knowledge or consent. Furthermore, Evan argued that since
giving up his child, there had been no change in circumstances warranting a modification of his child
support obligation. At the time of the hearing, Evan was unemployed. The most he had ever earned was
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about $4.50 per hour. Evan resided with his father who was disabled from a back injury and his father
received a disabiHty income from the railroad.

The court determined Evan's potential or imputed income at $5.00 per hour. This was $200 per
week for a 40 hour week or $10,400 per year. The self-support reserve for 1996 was $10,084. After deducting
PICA and Medicare Tax Evan's income was below the self-support reserve and he should have been paying
$25 per month child support.

In order to unjustly raise this amount, the hearing examiner held that Evan was receiving income
from his father on a monthly basis:

r e n t
f o o d

clothing
medical expenses
laundry
utilities in heat and telephone
transportat ion

T o t a l

There was no documentation that it cost Evan's father $400.00 a month for rent or any of the other
expenses. Evan testified that the property taxes were $1,000.00 to $1,200.00 per year and that there was
no mortgage on the house. At the most, Evan's share of housing cost would be $400.00 per year, not per
month, as three people live in the house. What happened in court was that they asked Evan what it would
cost if he rented his own apartment. He told them about $400.00 per month and the same with the other
items. Evan had no income, he did not quit his job in order to reduce or avoid paying child support.

The lower court was imputing an amount of income to Evan that he does not earn and then imputing
income based upon him living with his father for expenses that exceed his father's expenses for him. Had
Evan gone on social services instead of living with his father, the most the court would have been able to
order him to pay for child support would be $25.00 per month. Furthermore, there was no showing that
Evan quit his job or was refusing to work in order to avoid paying child support. He testified that he had
been basically unemployed for the past eight (8) years.

The argument was that the court should either compute Evan's income based upon his potential
earning ability which the lower court had already determined to be $5.00 per hour or $200 per week or
$10,400 per year or determine the amount of support he receives from his family, but not both. It was an
abuse of discretion by the lower court to impute both to the Evan.

Manno v. Manno. 196 A.D.2d 488, 600 N.Y.S.2d 968, 971 (2nd Dept. 1993).

Here, the basic child support obligation imposed upon the husband consumed more than
half of his take-home pay. In making an award, the trial court must take into account the need of a
parent to maintain a separate household and have money to live on after support payments
are made (Citations omitted).

PolvchronoDoulos v. Polvchronopoulos. 640 N.Y.S.2d 256 (2nd Dept. 1996)

Using the figures utilized by the trial court, the total amount of payments imposed upon
the defendant by the trial court consumed almost all of his after-tax income. Upon remittitur, the
trial court should keep in mind that in making an award, it "must take into account the need of
a parent to maintain a separate household and have money to live on after support
payments are made" (Citations omitted).

Because of Evan's financial condition, he was unable to afford his own place or to have money to

$ 400.00
1 5 0 . 0 0

2 5 . 0 0
1 0 . 0 0

6 . 4 5
1 0 0 . 0 0

50.Q0
$ 741.45 or $8,892 per year
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live on after support payments were made.

Evan was forced to give up his child because he could not afford to maintain a relationship with the
child. When it is in the best interest of the mother for the father to waive child support so the child can bo
adopted by the mother's significant other, the court is all for it. Now that the mother claims slie tu't'ds
support for the child, even though the father hasn't had any relationship with the child and the court had
him give up his rights to the child, the court wants him to pay support. If Evan had decided after si;;nin}^
the agreement to have a relationship with the child, would the court have allowed him to have a rclatitmship
with the child? The answer is no!! T^e court's position would be he gave up his right to have a rc'lali«ui>hip
with the child and he agreed to it. The agreement is only enforceable one way. The mother's way. Furt 1ut!iii in-,
this child may not be his, and he will never know because his attorney waived the paternity test wiih«iut his
knowledge or consent.

Evan appealed and the Appellate Court ruled the following:

Initially respondent contends that the Family Court lacked the authority to moiiilV thf
provision relieving him of his child support obligation by making a support award because |X'titioiuT
offered no proof that the child had become a public charge. He argues that petitioner s failure to
articulate even a minimum change in circumstances requires dismissal of the petition. We have
recognized "in a USDL proceeding, [that] the substantive law of New York governs the determination
of a respondent's duty" (Citation omitted) and have applied the change of circumstances standard
in an appeal (originating from another judicial department) where one party sought an increase in
the amount of support established by a previous court order (see, id^). Here, however, there is no
existing order of support and the parties' agreement does not provide for the payment of support in
any amount. Since there is no support order or support amount to modify, the standards relevant to
modification applications do not apply. Therefore, it was proper for the Hearing Examiner to
determine the support issue de novo (Citation omitted). This result is consistent with our view that
a child's "right to receive adequate support cannot be evaded by an agreement that does not provide
for such expenses" (Citations omitted).

(There was no support order because the mother had persuaded Evan to legally waive his right to
the child. He signed the papers stating so with the only provision being that he would pay if the child
became a public charge. The child was not a public charge.)

Respondent also contends that Family Court improperly attributed income based on both
his employment potential and the value of benefits provided to him by his father. It is well settled
that "[a] parent's child support obligation is not necessarily by his or her current financial condition"
(Citation omitted) but rather by his or her ability to provide support (Citation omitted). Both Domestic
Relations Law § 32(3) and Family Court Act § 413(l)(a) charge parents with the obligation to support
their children if they are "possessed of sufficient means or able to earn such means " (emphasis
supplied) (Citations omitted). Furthermore, a court need not rely upon a parent's own account of
his or her finances in determining child support (Citations omitted) and may attribute or impute
income "based upon a prior employment experience =" * * as well as such parent's future earning
capacity in light of that party's educational background" (Citations omitted).

(Notice that the court did not refer to F.C.A. § 413 [1] [b] [5] [v] which states:

(v) an amount imputed as income based upon the parents former resources or income,
if the court, first determines that a parent has reduce income or resources in order to
reduce or avoid the parent's obligation for child support.)

Moreover, "[a] court has the discretion to impute income to a parent where the parent
received money, goods or services from a relative or friend" (Citations omitted).

Although, at the time of the hearing, respondent had been unemployed for 6 1/2 to 7 years,
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he testified that he had experience pumping gas and working on an assembly Hne and, furthermore,
obtained an Associate's Degree. He also testified that he received $80 per month in spending money
fi-om his father and estimated the value of the benefits he received from living with his parents to
be approximately $425 per month. Based upon the record before us, we conclude that Family Court
properly attributed (citations omitted) a yearly employment income of $10,400 and benefits of $5,100,
for a total income of $15,500, and correctly determined the weekly child support obligation in the
amount of $48.20.

ORDERED that the order is affirmed wi thout costs.

Cardona, Mercure, White, Spain and Carpenello

Here we have a father who had not worked for at least six years and the most he had ever earned
working was $5.00 per hour. At this rate he would be required to pay $25 per month child support as his
income is $10,400 per year. He would be lucky to support himself on this amount. The court wants him to
pay more. The court's position was, we can impute income because his parents are supporting him by
providing him with housing and food. We will impute income to him based upon his previous wages even
though there was no finding that he reduced resources or income in order to avoid paying child support.
The statute is clear. The court ignores it.

Actual income versus projected income

What the courts like to do is to get the most recent pay stub from the father so that they can project
what the father may earn for the year and his most recent Federal income tax return to see what he made
the previous year. The court then uses the highest figure between the two. The court does not take into
account whether this is the father s peak period or slow period. For example, a construction worker makes
excellent money during the summer and usually gets overtime, yet, during the winter months his income is
reduced considerably and he may even be on unemployment for several months during the winter. The
court likes to look at the peak periods and not the slow periods and thereby distorts the father's income.

The court should base the father's income on his past years income instead of his current years
projected income pursuant to FCA § 413(l-b)(b)(5)(i) which states:

(i) gross (total) income as should have been reported in the most recent federal income tax
r e t u r n .

Malatino v. Malatino. 185 A.D.2d 605, 586 N.Y.S.2d 837 (3rd Dept. 1992)

... Although Supreme Court's January 2,1992 order (FNl) held Domestic Relations Law §
240(1-b) (the Child Support Standards Act) applicable, the court failed to apply the statutory formula
by ignoring section 240(l-b)(b)(5)(i), which requires that the formula be applied to the income in
the prior year. Instead, Supreme Court applied the formula to the $46,000 plaintiff projected as
income for 1991 and directed plaintiff to pay $137 per week as temporary child support.

Along the same line, the court made the following order which states:

He earns a regular salary plus commission. Andrew indicates that his commission income
is less during the winter months than it is during the warmer weather. He became employed on 4/
1/99. From 4/1/99 to 12/31/99, which is about 39 weeks, he earned a total gross income of $15,773.00.
His average weekly gross income is therefore $404.44. The FICA deduction thereft-om is at the rate
of 7.65% and in the sum of $30.94 per week, resulting in his parental income for child support
purposes being $373.50 per week.

The court then ordered him to pay $94.00 (25%) per week child support for 2 children. This order
violates the law in that it is based on 39 weeks of income instead of his past years income. Andrew should
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have been ordered to pay about $70.00 per week. With an income of $15,553 less FICA and Medicare of
$1,190 leaves $14,363 minus $12,123 (self support reserve) = $2240 or $43.00 per week child support.
Andrew is paying double of that required by statute.

Imputing income for person in jai l and the
court 's fai lure to deduct business expenses from income

In Josh's case below the court's point of view was that Section 413(l)(a) of the Family Court Act
imposes an obligation to pay child support upon a parent who is "possessed of sufficient means or able to
earn such means..." Thus, a parent's child support obligation is not necessarily determined by his or her
existing financial situation but rather his or her ability to provide support." Lustic v. Lustic. A court can
impute an ability to pay support that exceeds the amount that would have been fixed based upon current
income even in the absence of a finding that the respondent intentionally reduced his or her income to
avoid a child support obligation.

Lustic V. Lustic. 245 A.D.2d 637 (3rd Dept. 1997)

[1] We affirm. As a starting point, we note that petitioner's primary argument on appeal is
that Family Court was without authority to impute income to him under the Child Support Standards
Act (Family Ct. Act § 413) absent some indication that he deliberately reduced his income to avoid
his child support obligation or actually possessed other resources, such as non-income producing
assets, that could be used to satisfy his support obligation previously has been considered and
rejected by this court (Citation omitted). Both Family Court Act § 413(l)(a) and Domestic Relations
Law § 32(3) impose a support obligation upon parents who are "possessed of sufficient means or
able to earn such means " (emphasis supplied). Thus, a parent's child support obligation is not
necessarily determined by his or her existing financial situation but, rather, by his or her ability to
provide support (Citation omitted).

[2] Even accepting that petitioner could not secure comparable employment in Broome
County at a rate commensurate with his final salary prior to termination (approximately $40,000),
the record fully supports a finding that petitioner indeed was employable, and we find no error in
Family Court's decision to impute income to petitioner in the amount of $17,500 for purposes of
determining his child support obligation. Petitioner's remaining contentions have been examined
and found to be lacking in merit.

You are at the whim of the judges when it comes to imputing income to a father for child support.
The case law contradicts itself and violates express intent of the statute which is very clear in stating: "if
the court determines that a parent has reduced resources or income in order to reduce or avoid the parent's
obligation for child support". The court is ignoring the statute. Why even have a statute that says that the
court has to first determine the father has reduced resources or income to avoid pajning child support if the
court can ignore it? These judges are out of control and want the fathers penniless.

Fathers in intact families can change employment, take time off, change occupations, go back to
school. If the father, in an intact family, income is reduced, the family tightens its belt as far as spending
goes. If you are pa3dng child support, the mother owns you and you have to pay at the same level. You have
to get the highest paying job, you can't take a lower paying job in order to spend more time with your family,
you can't take time off. Even if you hate your job, you are mandated to continue to do that type of work or
pay the consequences. Fathers of intact families are treated differently than fathers who are pa3dng "child
momma support".

If you are in court, sleep in your car. Don't let anyone help you. Gro on social services. Get food
stamps. You might as well, as the court is going to make it so you can't live anyway. Furthermore, if you are
working, pay your parents something each week for food, rent, and other expenses, so the court can't claim
your parents or friends are supporting you.

When a father is unemployed, they will ask the father why he hasn't found a job and then will ask
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if he applied at "McDonald's". This is a ridiculous argument by the court that the father should be working
at McDonald's. The reason being is that if he was earning $5.50 an hour at McDonald's, he would be
earning $11,440 per year. His income is still below the self-support reserve and the most the court can order
him to pay is $25 per month. At $6 per hour his income would be $12,480 less FICA and Medicare Tax
would give the father a CSSA income of $11,525 which is still below the current 2003 self-support reserve
of $12,123.

Josh had just been released from prison and was at a halfway house for a DWI conviction. He now
lives in the country where there is no public transportation. He received 1-1/2 to 4 years sentence for his
conviction. Prior to being in prison, he worked as a salesman on the road. He was terminated from his
emplojonent because his driver's license had been suspended after his arrest and he could not meet his
quota. His territory was a couple of counties south of this area. As such, all of his phone calls to his clients
were regional long distance and he had to travel quite a bit. He then worked for $350 per week until he was
imprisoned. Now he was trjang to find a job but still had no car. The jobs that he was qualified for require
him to drive. He was unable to get a license because his expired while in jail and he cannot take a driving
test because the County Support Collection Unit had his license suspended, as he had accrued arrears
while in prison over the past couple of years. Here we have a father trying to get a job to pay his support,
only to be denied a driver's license because he owes support from being in prison. This is very frustrating to
him as he is trying to get his life back in order.

At the time of the original court hearing to determine his child support obligation, Josh was already
in the prison. The court held that he would have to pay the full amount of child support while he was in
prison, even though he could not earn any money in prison. Let the arrears accrue. The mother will get her
money sooner or later. Put the father in debt. Make life miserable for him when he gets out of prison.

If the husband and wife were still married and living together, the mother would have to tighten
her household budget. On the other hand, if separated she will get child support whether he is in jail or not.
Child support is based upon the parents ability to earn. Where is the ability to earn when someone is
in jail? The argument is that he caused his current financial condition. That is true, but he is paying that
debt by being in jail and in most instances, he is not able to see his child while he is incarcerated. He will
end up paying off his child support well after the child has turned 21 and in most instances will never pay
it off as the mother will get a judgment against the father and collect 9% interest on the child support owed.

Josh was lucky in that the court never served him with a copy of the judges order dismissing his
objections to the hearing examiner's order. He filed his notice of appeal when he received a copy of the
judges order when he was released. Until he was served with a copy of the order, his time to appeal had not
begun to run. Did the hearing examiner determine his support correctly? Of course not.

Pursuant to the Family Court Act Josh was entitled to have his unreimbursed business expenses
deducted from his gross income.

(vii) the following shall be deducted from income prior to appljdng the provisions of paragraph
c of this subdivision

(A) unreimbursed employee business expenses except to the extent said expenses reduce
personal expenditures.

Knapp V. Lew. 245 A.D.2d 1027, 667 N.Y.S.2d 563 (4th Dept. 1997)

Family Court did not err in failing to include rental income in computing respondent's 1995
gross income for the purpose of the Child Support Standards Act (CSSA) because respondent
sustained a net loss on the rental property (see, Family Ct. Act § 413(l)(b)(5)(ii). The court also
properly deducted unreimbursed employee expenses of $9,695 from respondent's gross income, the
amount reported on respondent's 1995 Federal income tax return (see, Family Ct. Act §



4 9

413(l)(b)(5)(vii)(A). In addition, the court properly exercised its discretion in excluding from
respondent's gross income a one-time payment given to respondent by his employer for a vehicle he
won in a contest (see. Family Ct. Act § 413(l)(b)(5)(vii)(H).

Josh submitted to the court a copy of his tax return and Form 2106 to support his unreimbursed
employee expenses.

The court took Josh's gross income of $27,159.87 less FICA of $2,077.73 as required by statute and
then determined his support obligation to be $82.00 (25,082.14 x .17 -s- 52) per week plus child care. According
to the Josh's 1999 tax return he had $13,002.00 in unreimbursed employee expenses. Josh had $10,013 in
vehicle expense for his employment and had $2,026 in expenses for long distance regional calls to his
customer territory. The remaining $963 is one half of the $1,926 for entertainment and food expense for
taking client's out to lunch or dinner. This did not reduce Josh's personal expenditures for food as he is only
claiming 1/2 of the actual cost for the customer as noted by his income tax return. The court didn't address
the issue of Josh's unreimbursed employee expenses and more importantly there was no finding that the
unreimbursed employee expenses were not applicable to this matter. The courts routinely ignore the issue
of unreimbursed employee expenses because it lowers the amount of child support the mother will receive.

Based upon the above. Josh's income should have been based upon $27,159.87 (gross income) minus
$2,077.73 (FICA) and minus $13,002.00 (unreimbursed employee expenses) for a CSSA income of $12,080.14.
The 2000 self support reserve figure was $10,449 which would mean a child support obligation of $31.37
per week. This figure would have included day care expenses as the day care expenses would have reduced
Josh's income below the self-support reserve. Tlie court is not going to allow Josh to claim legitimate expenses
because they want them to pay as much as possible to the mother. Remember it's "momma support".

The court stated "Josh is chargeable with the support of the following persons and is possessed of
sufficient means and able to earn such means to provide the payment of the sum of $82.00 weekly for basic
support and $33.11 for child care...". Josh was also ordered to pay 51% of uncovered medical bills. The court
then determined his arrears as of the court order to be "$7,663.78 for basic support" and "$2,751.90 for
child care arrears". These arrears accumulated because he was in prison. The order then stated he was to
pay $20 per week towards arrears when he is released ft-om jail. This order was made in July 2000. It is
now almost 3 years or 156 months later. To this order we can add another $12,792 (82 x 156) for basic
support and $5,165.16 (33.11 x 156) for day care arrears for a total arrears of $28,372.84. He now owes
$28,372.84 today for back child support. Now he can be sentenced to jail for not paying child support. At the
time of the order he was about 83 weeks in arrears ($2,751 -5- 33.11).

How was Josh capable of paying what the court had ordered while in prison or even if he was
working full time? He had very little left after the deduction of his unreimbursed employee expenses. The
court believes that the father's income belongs to the mother. 83 weeks before the order was issued and 156
weeks after the order was issued totals 239 weeks of support. 239 weeks at $31.37 equals $7,497.43. This is
the most Josh should be in arrears. The court was ordering him to pay an extra $20,875.41 (28,372.84 -
7,497.43). Again, where was Josh's ability to pay this support amount?

Other case law that you should know:

T.a Porte v. La Porte. 263 A.D.2d 585, 693 N.Y.S.2d 666 (3rd Dept. 1999)

... In calculating income, that statute provides a deduction for, inter alia, "unreimbursed
employee business expenses except to the extent said expenses reduce personal expenditures" (DRL
§ 240[l-b][bl[51[vii][A]). However, such expense are properly deducted ft-om parental income in
calculating child support obligations only when proven, usually by tax returns accompanied by
records and receipts.

What happens when a mother fails to submit documentation?
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Faber v. Faber. 206 A.D.2d 644, 614 N.Y.S.2d 771 (3rd Dept. 1994)

[1,2] Plaintiffs argument that Supreme Court erred in accepting defendant's income, figures
over those of plaintiff in calculating child support lacks persuasion. Defendant's income tax return
an Form 2106 support his statement of 1990 income of $64,912 less $13,476 in unreimbursed
employee expenses leaving a net income of $51,436. Defendant's expenses, supported by his own
records and receipts, are properly deductible from parental income in calculating child support
Domestic Relations Law § 240 [l-b][b](51[vii)[A]) While plaintiff submitted 1990 tax returns to
substantiate her claimed unreimbursed business expenses, she did not present records supporting
her deductions. Thus, Supreme Count cannot be said to have erred in accepting defendant's
calculations on this record. Additionally, Supreme Court did not credit either party with any FICA
deductions. However, as plaintiffs claimed figures make no noticeable difference in the parties' pro
rata share (51.8% for he defendant rather than 52%), they are of no significance.

[3,4] The record indicates, however, that the $136 a week support award was based on the
parties combined income of $80,000 ($80,000 x 17%) and Supreme Court made no findings as to the
combined income over $80,000, i.e., any finding that support payments by defendant, the noncustodial
parent, apportioned to reflect such income would be unjust or inappropriate (see. Domestic Relations
Law § 240[l-b][fl ). Supreme Court thus improperly failed to consider the combined income of the
parties in excess of $80,000 (Citation omitted), as the court was required to ascertain the actual
needs of the child (Citation omitted) and could "determine the amount of child support with respect
to such income in excess of $80,000 either through consideration of the statutory factors set forth in
Domestic Relations Law § 240 (l-b)(f) and/or the child support percentage" (Citation omitted).
Although this court could make such determination in the interest of judicial economy (Citation
omitted), we will remit the matter to Supreme Court as the income of the parties may now be
different and justice would be better served by allowing Supreme Court to make the determination.

Do you see how this ruling benefits the mother? The court is holding that they are sending it back
to the lower court as the parties incomes may have changed. Yes, the court knows that the mother's income
will be a lot less. Had the Appellate Court made the determination as it could concerning the amount over
the $80,000 cap, the mother would have gotten considerably less. Her unreimbursed business expenses
were not deducted fi-om her income when determining the child support. Now, with it being sent back, the
mother can now have her unreimbursed business expenses deducted, and therefore, the father will be
paying more in child support. ]V[y question is, would the court have done the same for a father? I doubt it.
I also find it convenient the judge who made the ruling failed to address the support over the $80,000 cap.
Was this to compensate the mother for not being able to prove her unreimbursed business expenses?

Furthermore, based upon the above rulings, I don't believe Josh will be able to get his business
expenses deducted from his child support as he only provided his income tax return and Form 2106. He did
not submit his business records to support his business expenses. According to Josh, his attorney did not
tell him he needed these records. Why not? Was this attorney failing to protect his client by failing to
inform him of what he needs for court?

Self-employed mothers get benefit of doubt

Sidney just received his court order from the hearing examiner. Now Sidney works as a construction
worker and, as such, he makes great money during spring, summer and fall and makes very little during
the winter. The previous year, Sidney made about $42,000 plus he had a $595 per month or $7,140 per year
pension. His total income was $49,140 and afl;er deducting IMedicare and FICA his CSSA income would be
$46,315. What did the hearing examiner do? He stated the following:

"His representative pay check stub dated October 5, 2003 shows a gross income through
that date of $43,697. Based upon this year-to-date income, the court determines that the respondent
earned $1,092.43 weekly. This projects to an annual W-2 income of $56,806.36. For purposes of the
CSSA, this amount must be reduced by FICA to $52,460.67. In addition to this income the respondent
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receives a monthly pension payment of $595 monthly. The court determines therefore that the
respondent's income for CSSA purposes is $59,600.67.

This method violates Family Court Act § 413(l-b)(b)(5)(i) and Malatino v. Malatino. 185 A.D.2d
605, 586 N.Y.S.2d 837 (3rd Dept. 1992). By doing this the hearing examiner had added an additional
income of over $13,000 to Sidney.

What about the mother's income? The hearing examiner determined that the mother had gross
receipts of $73,934 and that $32,307 was the amount given to people who had items on consignment with
her. TTie court did not believe that the mother's deductions were truthful, as she claimed she made only
$3,078 for the year. The court then determined that her actual net income was closer to $15,000. What did
the court base this on?

After deducting the $32,307 from the $73,934, the mother had an income of $41,627. This means
that the court gave the mother $26,627 in business deductions (41,627 -15,000). The mother did not provide
to the court any proof of her deductions. The court relied upon the mother's Schedule C £ind her financial
d i s c l o s u r e .

Sidney argued in his objections, the mother testified that she runs a women's clothing consignment
store. The mother does not have $26,000 in expenses related to the store. First of all, the cost of the goods
had already been determined to be $32,307. The mother testified that she worked at this only part-time
and is now working more hours. Sidney believed that her schedule C showed rent of $700.00 per month for
a yearly total of $8,400. As the mother provided no proof as to her actual expenses such as rent, heat, or
utilities, the court should not have given her £iny deductions. This is further supported by the fact the Court
stated: 'The court finds many of the expenses listed on petitioner's Schedule C are dubious at best". Even
allowing another $500.00 per month for utilities and heat for a yearly total of $6,000.00, the mother is
earning $27,227.00 ($41,627 less $8,400 for rent and $6,000 for utlHties and heat). This is certainly more
than the $15,000.00 claimed by the court.

The court completely ignored La Porte v. La Porte. 263 A.D.2d 585, 693 N.Y.S.2d 666 (3rd Dept.
1999) above.

The hearing examiner then ordered Sidney to pay $155 per week child support for one child, and
$300.00 per week maintenance, claiming the mother "does not have a high school education or any other
special training and is unlikely to be self-supporting in the near future". This is belied by the fact that the
mother had been operating her business for 14 years and had declared gross receipt of $73,934 operating
the business part-time.

Based upon Sidney's CSSA income of $46,315, his child support obligation for one child should have
been $151.41 weekly, provided that their was no maintenance. If maintenance of $300.00 per week or
$15,600 per year is used, then his support obligation would be $100.41 per week. Maintenance was not
deducted. Why?

Sidney is not being left with any money to live on. He is a construction worker and had little, if any,
work during the winter. He faced the prospect of being laid off during the winter months. This was not
taken into account in determining his support obligation. Why? Because the mother receives more child
support this way.

The court also relied upon the mother's financial disclosure claiming she had $3,400 per month in
expenses. Are these expenses like her expenses on her Schedule C? The mother's financial disclosure shows
expenses for mortgage of $600.00; taxes of $165.00; insurance of $62.83; electric, gas and phone of $328.00;
food of $320.00; Auto of $614 (gas of $200.00, repairs of $120.00 and insurance of $294.00); Auto loan of
$660.93; life insurance of $123.53; health/medical of $25.00; clothing of $100.00; laundry of $45.00; and
cable of $60.00. This totals $2,342.00 which is considerably less than the claim of $3,400.00 per month
expenses stated in the order and the basis for the maintenance award.
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Sidney further argued in his objections that based upon the mother earning $27,227 per year, as
documented above, or $2,268.91 per month and receiving child support in the amount of $651.06 per month
($151.40 weekly), the mother had a monthly income of $2,919.97. Her monthly expenses total $2,342.
Therefore, the mother had an extra $577.97 in disposable income. Based upon this, Sidney should not be
required to pay $300.00 per week or $1,290.00 per month in maintenance. This $300.00 per week is $15,600
per year and adding her $577.00 extra per month or $6,900 per year gives the petitioner $22,500 to bank.

It should be noted that Sidney also raised the issue in his objections that according to the mother's
financial statement she had a 2002 Suburban vehicle. As this vehicle is new, it does not need $120.00 per
month in maintenance costs. The mother works only a mile and a half fi*om her home. How does she use
$200 per month in gas? Furthermore, the mother continuing to spend $660.00 per month on a vehicle is not
realistic, especially in light of the fact she claims she had no money. Her car payment is more than her
mortgage payment.

The court also required Sidney to provide health insurance for the child through his place of
employment. They made him responsible for the entire cost. This is in violation of Family Court Act § 416(c)
which requires that both parties contribute to the cost of the health insurance.

After paying everything the court had ordered, Sidney will be left with about $200 per week to live
on after all of his taxes and the above are taken out. The mother receives most of his income and gets to
keep her own. Another father forced into "poverty" and soon to be another "beaten dead dad".

Father forced to pay for dental work he had for free!

In another case, Chad had an income of approximately $15,000 per year and agreed to pay child
support based upon the Child Support Standards Act. He also agreed to pay his share of the child care
expenses. After deducting his child support payment and his child care share, his income was just above
the self-support reserve. The mother then changed day care providers without Chad's knowledge or consent.
His share of the child care increased by approximately $30 per week which reduced his income below the
self-support reserve. Both the lower court and the Appellate Court held that because he agreed to pay 58%
of the child care expense, the self-support reserve had no effect on his pa3mients. He agreed to pay, and
court was holding him to that. Yet, Chad had no say in the change of day care providers. What was even
worse was that the court was requiring Chad to pay for dental expenses. Chad objected as his father is one
of the leading dentists and is well respected in the area. Chad had dental services available to him and his
son for free. Why should a father be forced to pay for dental work when he has available to him for free?
Because the mother wants the father to pay? The court could care less whether this expense was reasonable
or not. FCA § 413(l)(c)(5) states 'The court shall prorate each parent's share of future reasonable health
care expenses of the child not covered by insurance..." How is it reasonable to force a father to pay for dental
work, when he has it for free?

Father makes $40,000 left with $150 per week to live on!

Another fHend of mine, Dave, had his children residing with him between 40% and 45% of the time.
Dave was ordered to pay $195.00 per week maintenance to the ex-wife and approximate $175.00 per week
child support. After paying child support, maintenance and his other deductions he was lefl with $147.95
per week to pay other court ordered expenses and to live on, yet he was earning over $41,764 per year.

$ 1 , 6 0 6 . 3 1 G r o s s p a y b i w e e k l y
- 9 6 . 1 9 F I C A
- 2 2 . 5 0 F I C A M e d i c a r e

- 2 0 1 . 4 1 F e d e r a l T a x w i t h h e l d
- 7 4 . 0 4 S t a t e T a x w i t h h e l d
- 1 0 . 6 3 C S E A U n i o n d u e
- 7 3 . 0 0 N . Y . S . R e t i r e m e n t l o a n p a y m e n t
- 5 4 . 7 8 C H P h e a l t h i n s u r a n c e p r e m i u m
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N.Y.S. Ret i rement t ier 4
Net pay bi-weekly

Child support
main tenance to mother
bi-weekly income or
Weekly income for father to live on and
pay uncovered medical, dental, etc.

The court made it even better by stating that the mother could earn up to $10,000 per year and
there would be no effect on the maintenance pa3mient. For every dollar she earned over $10,000 she would
have to return 50 cents to Dave. Guess what? She would not work enough to earn over $10,000 and why
should she? Furthermore, she could claim the children as dependents each year and Dave couldn't. Out of
$1,025 the mother received $729 and Dave got $295 to live on even though he had the children almost the
same amount of time as the mother. To say the least, he is considered a "deadbeat dad" by the system or was
h e " b e a t e n d e a d " ?

Because of being beaten so bad by the court system, Dave moved back to Ohio to live with his
mother. He had to leave his twin sons behind. Since he left, his sons have done very poorly in school and
have been missing school. When they were with him they had A's and B's and attended school. The mother
didn't care what the children did, as long as she received her support check. This past June the boys
informed Dave that they were going to move to Ohio to live with him and to go to school out there. On his
way out of town to take the boys to Ohio, he stopped by the court with an order to show cause to have his
support terminated and to collect support from the mother. The judge refused to sign the order to show
cause stating he wanted to have it done another way that neither of us had ever heard of. I am sure if it had
been the mother, the order to show cause would have been signed on the spot. The boys grades have improved
greatly since moving to Ohio with their father.

Court refuses to lower chi ld support while father takes
care of completely disabled wife who is dying.

In another case, the court refused to reduce the father's child support obligation because he was
taking care of his completely disabled second wife.

The court order stated:

He testified that he had to put his employment on hold while he acts as a nurse for his wife.
He testified that his household consists of him and his wife and that his wife has cancer. He testified
that there is an aide that sees his wife but only sporadically. He testified that he was last employed
in January 2003. He testified that he currently only receives Public Assistance benefits from the
Department of Social Services. He testified he lost his job while taking care of his wife. He testified
his wife is completely disabled.

The next witness was Mr. A who is from Catholic Charities. He was sworn and testified that
Boris' wife is disabled. He testified that Boris' wife cannot move without assistance. Boris has been
providing all assistance for his wife and the prognosis was not good. Boris' only source of assistance
is from DSS. That Mr. A is the case worker for the medical coverage of Boris' wife. The visiting
nurses come approximately three days per week for about two hours per day.

There is a statement from the Social Security Administration with respect to the
Supplemental Security Income for the child.

C o n c l u s i o n s o f L a w

A party has the right to seek to modify the terms of an existing support order when they can
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demonstrate there has been a substantial change in circumstance since the entry of the prior order
through no fault or action on their part. The court finds that last order was entered in 2003 and
required Boris to pay $35/week in child support. The court finds that Boris seeks to reduce the
amount he pays because his caring for his disabled wife who is seriously ill and needs significant
attention. The issue is a difficult one because while clearly there has been a substantial change in
Boris' situation in as for as the need to care for his wife, this does not relieve the obHgations for the
support of his children. Therefore, the court does not feel that it would be appropriate to reduce the
amount of support he is ordered to pay. The court does find that it would be appropriate to suspend
any enforcement for his current failure to pay support. On this basis, Boris would have the time to
assist the day-to-day care of his wife and then will be required to make up payments once his is able
to return to work on a regular basis. The court finds that this fairly balances the needs in his
personal situation and does not ultimately deny necessary support for the children. Therefore, the
court will suspend Boris' obligation to currently make support payments but the arrears will continue
to accrue fi-om his petition date of March, 2003 for 120 days or four months to July 2003. If Boris is
still unable to make pa3anents, it would be incumbent upon him to file a petition at that time.
Further, as the court stated, the arrears will continue to accrue and when Boris is able to return to
work after resolving his at-home personal situation he would have to pay both the existing support
order and towards arrears.

With respect to the petition filed by the mother wherein she seeks a modification of the
terms of the current order, the court finds that the order was modified fi-om the time she was on
Public Assistance that was based upon a consent agreement in April 2002 that required the payment
of $35/week. The court cannot find that there is any basis to modify the order upward since that
date and time as there was not testimony or evidence of an increase in Boris' income.

What if this had been a mother instead of a father? What if this had been a mother who claimed she
had to stay home with her child? As you read this book you will see what the court's position is when a
mother quits her job, gets fired, or just decides not to work. Why isn't the court requiring the mother who is
on public assistance according to the order being required or told to go out and get a job?

Boris' income was reduced due to no fault of his own. You have to give him credit for standing by
and helping his wife through this tough period. When something happens to her, not only does he have to
pay child support but arrears as well. As shown above, the court will strip him of any money he makes.

Mother seeks increase in child support so she
can quit her job and go back to school!

T.J. was divorced about two years ago. He had to pay his ex-wife about $85,000 for her share of the
marital property. The mother owns her own business as a beautician, rents out chairs to other beauticians,
and owns the building the business is in. Remember the mother has a "cash" business. The mother had
decided to go back to school and become a lawyer. She was still renting out chairs but was claiming she was
no longer working. T.J. pays about $300.00 per week child support and she wants more. According to T.J.,
he objected to the increase as she is the one who decided to quit her job. He told the judge that if it was he
who quit his job, the court would certainly not reduce his child support obligation. The judge told him he
didn't care. Why is it that a mother can quit her job, change employment earning less money and the court
gives them increases in child support and thereby rewarding the mother for her actions? Why is it when a
father loses his job or wants to go back to college to get a better or different degree, or simply wants to take
a less stressful job, or be able to spend weekends with his children, the court refuses to help him in any
way? In most instances, the court will turn the father into a "beaten dead dad"?

N u m b e r 1 D e a d b e a t D a d ?

In 1995 the Newspapers all referred to Mr. Nichols' the number 1 deadbeat dad in New York
State. Mr. Nichols' was charged with not paying child support. The newspapers stated how he had an
income of $180,000 per year plus his new wife's income of $20,000 per year for a total income of $200,000
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per year. The article went on to state that Mr. Nichols owed $500,000 in back child support, as he was
ordered to pay $9,000 per month child support for three children. The support was reduced to $8,000 per
month when one child became emancipated. How could he get so far behind on a $200,000 income? I
should mention that there was no mention of unreimbursed business expenses being deducted from his
income. His income could be lower if he had unreimbursed business expenses. The information I am
using is based upon information in the Times Union and other newspapers.

Based upon an income of $200,000 the father would be paying income taxes of 30% to 35' i |)( r yrar.
Using the lower figure of 30% of $200,000 is $60,000 in income taxes. This would leave the father with
$140,000 to live on. Now for the child support. $9,000 per month for 12 month is $108,000 per yrar nr
$36,000 per child. $140,000 minus the $108,000 leaves the father and his wife with $32,000 per year tn li\ i'
on. Remember, his new wife's income is $20,000 less taxes of 30% reduces the wife's net income tn $ 1
So the father is actually allowed to have $18,000 out of his $180,000 per year income or lOVf of his iiunmr.
Furthermore, the mother is receiving $36,000 per child per year tax free. Each child is "supposedly" In-mj,'
given more than twice the amount of money to live on as the father is. Why is the child entitled to iwire tin-
disposable income to live on than the parent earning the money? Remember, the money goes to the mother,
not the children. If he is pa5dng taxes based on 35% tax bracket, his income would be reduced to $8.()()() «mt
of $180,000 or about 4% of his income.

It now gets better. When the one child became emancipated the father's child support was reduced
to $8,000 per month or $96,000 per year or $48,000 per year per child. The father receives $140,000 minus
$96,000 for a yearly income of $44,000 less the $14,000 for the wife's income means the father gets to keop
$30,000 of his income per year. While the mother receives $48,000 per child per year tax free for a total of
$96,000.

Does this order comply with the Child Support Standards Act? Based upon the CSSA the fiithcr's
income should have been around $375,000 which is more than double his income of $180,000.

Why is the mother allowed to live at a higher standard of living than the father? Do you really think
all of this money was going to be used for the children? Child support is just another embedded name for
alimony or maintenance. This is how New York State operates!! Were his children ahenated from him
because of the support issue or his public image as a "deadbeat dad"? The term "deadbeat dad" is hate
language as it fosters hate for the parent having to pay child support.

One of the factors to be considered under both the New York State Family Court Act and the Domestic
R e l a t i o n s L a w s t a t e s :

"The standard of living the child would have enjoyed had the marriage or household not been
d i s s o l v e d " .

The legislature and judges are holding the children's standard of living is not to be reduced. Therefore,
the parent who gets the children, who in 92% of the cases is the mother, gets to continue to live at the same
or higher standard of living then before. The noncustodial parent's (father's) standard of living is, more
often than not, called "poverty".

How can two parents who were living together and where their standard of living is based upon
both incomes, continue to live at the same level when they separate? There is a loss of economy of scale.
When living together there is one rent or mortgage payment, one electric bill, one heating bill, one telephone
bill, etc. Now, when they separate, there are two rents or mortgage payments, two electric payments, etc.
There is less disposable income available to the parents. But the children are to continue to live at the same
standard of living. How is this possible? You take from the non-custodial parent, the father, in New York
State as that parent does not have the right to have money to live on!! Their only right is to work and turn
their income over to the custodial parent (mother).
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Father goes into arrears in the amount of $38,000 while
fully complying with all New York State court orders!

A few years ago, Frank had just received an order from the family court hearing examiner putting
him in arrears in the amount of $38,000. Did he owe the money? The mother divorced him in 1978 in
another state and the court in that state ordered him to pay a certain amount of money for child support
each week. In 1980 and again in 1981 the mother took Frank to court in New York State Family Court for
child support. In both years, the judge denied the mother's request for child support as Frank was being
deprived of any contact with his children by the mother. In 1985, the mother again came to New York for
child support and the attorney representing Frank persuaded him to agree to pay child support for his
children even though he was being deprived of any contact with the children. At this point, they didn't want
anything to do with him as the mother had alienated the children from him. The amount of child support
Frank agreed to pay was less than the amount ordered by the out of state court. For 10 years this money
was deducted from his paycheck each and every week. In 1995, the mother filed a petition with the family
court demanding that the out of state court order be registered in this state and that Frank pay the difference
between what he had paid over the past 10 years in child support per court order and the amount he should
have paid from 1978 to the present pursuant to the out of state court order. The hearing examiner determined
that he owed over $38,000 in back child support even though he complied with the court orders of this state
since 1980. He then went to a couple of attorneys to see what they could do. They wanted at least $5,000
and some up to $15,000 to handle the matter, and there would be no guarantee.

Upon reading this order, I thought the ruling was absurd. He followed the court orders of this state
and ended up in arrears of over $38,000. Frank also had a letter from the family court to the out of state
court which stated:

The respondent in the above captioned matter was before this Court on June 11,1980, and at that
time, the Court found that in view of the unreasonable deprivation as to the respondent's rights to
visitation, coupled with the consideration of the incomes of the respective parties the Court feels
that if any obligation for support by the respondent did exist, no order would be entered under
these given financial circumstances; the petitioner (mother) earning $17,000.00 per year and the
respondent (father) earning $5,800.00 per year.

Again in 1981, a letter was sent to the out of state court stating the same. Based upon his income in
1978 and the child support that was ordered by the out of state court was $75.00 per week. This was 67% of
his income. He was left with about $37.00 per week to live on.

The question then became how to address the issue. We raised three issues which put us in a win-
win situation. The first issue raised was res judicata, which means that the mother should have registered
the divorce decree with this state back in 1980 or 1981 or 1985, and since she didn't, she was prohibited
from doing so. The second issue was that the New York Family Court had no authority to make the court
order of 1985 for him to pay child support, and the third issue was for a modification of child support to
terminate his support based upon the alienation of the children by the mother.

Which do you think the judge picked? Your right. He did not want to rule that the family court
lacked jurisdiction because the father could then have sued the State of New York as the court must have
jurisdiction in order to make a ruling. You are also right that the court was not going to vacate his child
support obligation. So the only issue left was, and the judge did rule, that the mother should have registered
her out of state court order in 1980 or 1981, as she had availed herself of the courts of this state, and agreed
to the child support being paid. The court held she could not now try to collect arrears based upon her out
of state judgment of divorce. Frank continued to pay until the children reached the age of 21 and still had
had no contact with them as they want nothing to do with him.

A few months later Frank wanted to reduce his child support obligation as two of his children were
now over the age of 21. Most fathers would file a petition thinking that they would now pay 1/3 of the child
support amount. Not true. Frank would pay 17% of his current income. The mother would have been
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collecting more having two children emancipated. Frank did not file for a modification of support. Fathers
have to determine what their support will be and what can happen when they go into court seeking a
modification of support. It is not as simple all the time as people think. Unfortunately, the attorneys are
more than happy to take the matter to court as they get paid. They don't care what happens to their client.

In dealing with out of state court orders of support, the courts have found a way to manipulate
these orders to the benefit of the mother. This is how the scam works:

D o m e s t i c R e l a t i o n s L a w § 3 7 - a ( 6 ) s t a t e s :

. . . Registration under this section shall not confer jurisdiction over the parties for the
purposes other than enforcement of the registered order.

The court can only enforce it. If the mother has a violation petition before the court, the court will
enforce the out of state order. If the father then files for a downward modification, the court will hold that
under DRL § 37-a the court can only enforce the order and cannot modify it.

On the other hand, if the mother goes into court seeking an upward modification of child support of
the out of state order, the court will now claim it has jurisdiction to modify the order pursuant to Family
Court Act § 466 (c) and based upon the New York State Court of Appeals ruling in Seitz v. Drogheo. 21
N.Y.2d 181 (1967).

1. The Legislature had the authority under article VI (§ 7, subd. c) of the State Constitution
to confer upon the Family Court the powers contained in subdivision (c) of section 466 of the
Family Court Act to entertain a request to enforce or modify the provisions of a foreign
mat r imon ia l dec ree .

2. Section 7 of article VI of the Constitution reads as follows: "a. The supreme court shall have
general original jurisdiction in law and equity * c. If the legislature shall create new classes
of actions and proceedings, the supreme court shall have jurisdiction over such classes of actions
and proceedings, but the legislature may provide that another court or other courts shall have
jurisdiction and that actions and proceedings of such classes may be originated in any such
other court or courts." The right to commence a proceeding to enforce or modify the provisions
of a foreign divorce decree in the courts of this State constitutes a new class of action or
proceeding. The "new classes of actions and proceedings" are those which the Supreme Court
would be without jurisdiction to entertain — actions and proceedings which were unknown at
common law. Prior to the enactment of section 466, the courts of this State were without
jurisdiction to entertain a request to enforce or modify provisions of a foreign matrimonial
decree unless the decree was entered on grounds which were recognized in this State.
Subdivision (c) of section 466 of the Family Court Act empowered the Family Court
to entertain applications to enforce or modify the alimony and support provisions of
foreign decrees irrespective of the grounds upon which the decrees were granted.
Since the right to commence such proceeding was not recognized at common law and could not,
therefore, have been exercised prior to the amendment of section 466, it should be viewed as a
new class of proceeding.

Other courts have also held that the Family Court has the authority to enforce and modify foreign
divorce decrees. Gutillo v Gutillo. 30 A.D.2d 484,294 N.Y.S.2d 438 (4th Dept. 1968); Lombardo v. Lombardo.
37 A.D.2d 993, 327 N.Y.S.2d 515 (2d 1971).

If the petition is for a downward modification the family court will ignore FCA § 466(c) and rely on
DRL 37-a. It should be pointed out that DRL 37-a holds that the out of state order can only be enforced
under that provision. DRL 37-a does not prevent another statute from giving the court the authority to
modify.
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The recent case law is based upon UIFSA. The only reason the Appellate Court ruled as it did by
following the law was because the mother was to pay child support to the father.

Dankis v. Bums. 278 A.D.2d 641, 719 N.Y.S.2d 134 (2000)

We do find merit, however, in respondent's assertion that Family Court lacked subject matter
jurisdiction because it in effect modified an existing Pennsylvania child support order, to
wit, the judgment of divorce which provides petitioner pay child support to respondent in the amount
of $150 per week.

Family Court Act § 580-205 states, in part, as follows:

(d) A tribunal of this state shall recognize the continuing, exclusive jurisdiction of a
tribunal of another state which has issued a child support order pursuant to UIFSA or a law
substantially similar to UIFSA.

"The goal of the UIFSA is to eliminate the problems arising from multiple support orders
from the various States by providing for one tribunal to have continuing and exclusive jurisdiction
to establish or modify, a child support order [citations omitted]" (citations omitted) and "[tjhe courts
of New York are obligated to recognize the continuing exclusive jurisdiction of another State which
has issued a child support decree" (citations omitted).

The Federal Full Faith and Credit for Child Support Orders Act (28 U.S.C. § 1738B) "requires
that all child support orders be given full faith and credit and precludes out-of-State modifications
of such orders by establishing jurisdictional rules whereby States are to 'refrain from modifying or
issuing contrary orders except in limited circumstances'" (citations omitted). Accordingly, a New
York court can modify an existing child support order of another state only where the New York
court has jurisdiction to make such order and the court of the other state ceases to have continuing
exclusive jurisdiction of the order because that state no longer is the child's state of residence or the
residence of any party, or where all of the parties have filed a written consent with the court of the
other state consenting to the New York court assuming exclusive jurisdiction over the out-of-State
order and to making the modification (see, 28 U.S.C. § 1738B [e]).

Consistent with these provisions, once Pennsylvania entered the original support order
and as long as that child support order continues to exist. Family Court is statutorily obhgated to
recognize this out-of-State order and defer to the Pennsylvania court (see, Family Ct. Act § 580-
205[dl). In our view, the fact that both parties ignored the Pennsylvania child support order once
there was a change of custody is insignificant. Family Court had no authority to modify the
Pennsylvania support order as long as respondent lived in Pennsylvania and the parties did not
give written consent for New York to exercise jurisdiction over this matter (see, 28 U.S.C. § 1738B
[d], [e]; see also. Family Ct. Act § 580-205[a]). Family Court's Order that respondent pay child
support to petitioner was in essence a modification of the Pennsylvania support order resulting in
two separate orders in two different jurisdictions which is wholly inconsistent with the Federal
Full Faith and Credit for Child Support Orders Act and Family Court Act article 5-B. Accordingly,
Family Court should have deferred jurisdiction to Pennsylvania.

ORDERED that the order is reversed, on the law, without costs, and matter remitted to the
Family Court of Saratoga County for transfer of the petition to Pennsylvania in accordance with
Family Court Act § 580-206(a).

MERCURE, J.P„ CARPINELLO, MUGGLIN and ROSE, JJ., concur.

What is going to happen in the future is the same that has happened in the past concerning child
support. Some states only require child support to be paid to the age of 18. New York is 21. Once the court
order in the other state is no longer in effect because the child is 18, New York will now claim there is no
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court order of another state, therefore, New York can issue a court order until the child attains the age of
21. New York will make a support order whether the child resides in New York or another state, just so long
as one parent resides within the state.

Being disabled and not working because of hip sui^ery
was not a good enough reason to lower child support!

A few years ago, in September, Gary needed to have his child support obligation reduced duriiiji the
period of October to the following February. The reason for the reduction was that in July hr lia<l hip
surgery to help his degenerative hip. Gary was at that time out on full disability and collecting his $.')()() | wr
week which was based upon his commissions. Under his disability policy as of October, his disability |>;i> nunt
was to be reduced from $1000 biweekly to $600 biweekly or $300 weekly, 60% of his regular pay. This \\ i»uld
continue through February when he was scheduled to go back to work. Now, I can assure you that (lars did
not have his hip surgery in order to reduce his child support payment.

In response to Gary's petition, the mother went into court raising the issue that Gary just had a
new baby by his present wife. The hearing examiner denied Gary's request for the downward mcKlifK-ation
of child support for the following reasons: 1) having a new child is not grounds for a downward modillcation.
He did not ask for a downward modification based upon this. 2) Gary should go out and get a part-tinu* job
to make up the difference. Gary is having trouble walking, not to mention working, and the hearing exaiiiiiuT
wanted him to find a part-time job paying $200 per week. Where is he going to find a part-time job bi ing
fully disabled paying $200.00 per week? Furthermore, if he did, then he would be committing fraud for
collecting disability and would lose his fiill time job and his disability benefits. It should be noted that the
mother's income was more than Gary's before child support was added on. Even if it wasn't, Gary was
entitled to a downward modification. If this was a mother, do you think the court would deny her a downward
m o d i fi c a t i o n ?

After the hearing examiner issued her order Gary filed objections with the judge including letters
that were before the hearing examiner from doctors stating that he could not work. The letters stated:

. . underwent a debridement of femoral head osteophytes, drilling of full thickness defect in the
acetabulum, chondroplasty and excision of torn acetabular labrum on July 18,1995. He is currently
totally disabled from work. His disability status will be re-evaluated at his next appointment on
January 18,1996."

and the second letter stated:

"is under my care status post surgery for femoral osteophytes, a labral tear and resulting cartilage
narrowing in the region of his hip/femur. He underwent extensive surgery on July 18,1995 involving
the debridement of the femoral head osteophytes, drilling of the full thickness defect in the
acetabulum, chondroplasty and excision of the torn labrum.

Utilization of crutches with progression to a cane were medically necessary post operatively.

At this time he is totally disabled from any form of employment."

By the time the judge made his ruling on the objections Gary was back to work. Gary said the court
held he could now make up the difference and denied him a downward modification upholding the hearing
examiner's order. Gary didn't appeal because he couldn't afford to appeal and lose. The courts finistrate the
fathers so much that they just give up as they feel they will never win. Another "beaten dead dad".

Child residing with father 80% of the time
is no reason to stop support to mother

Wes petitioned the court to terminate his child support obligation and in order to collect child
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support from the mother as his 18 year old daughter was now residing with him. The parties were
divorced over six years ago. Wes also included an affidavit from his daughter stating she was now
residing with him. Wes then had a trial at which his daughter stated she was residing with Wes 80% of
the time. The hearing examiner then informed Wes that this was not enough to terminate his child
support. He had to show that the mother's expenses had been reduced because of the child now residing
with him. Wes stated that the attorneys, including his own attorney, were trying to get him to agree to
continue to pay the mother $100 per week child support even though the child was residing with him.
Obviously, this hearing examiner was not following the law and prolonged the proceeding in order to
wear Wes down. The petition to terminate support was filed almost a year ago. Think of how much Wes
had overpaid and how much the mother would owe him in child support. The court does not want the
mother to have to repay the overpayment of child support or pay the support she would owe him for the
past year. In my opinion, this hearing examiner committed a fraud upon Wes and was illegally depriving
him of his money for the benefit of a third party (his ex-wife).

Wes testified that for the past three years his daughter had been residing with him 80% of the time.
Both the parties judgment of divorce and separation agreement stated that the mother would be the primary
custodial parent and that the children would reside with her. The hearing examiner in court stated on the
r e c o r d :

"...—or custody not being the right word, since she's no longer subject to at age 18, but he is
the primary physical possessory parent. He would also have to show that (the mother) is not already
making adequate and sufficient contributions to the need of that — the needs of the child...."

The issue is, who is the child residing with the majority of the time? The courts do not like the
children wanting to reside with their fathers because they do not want mothers to pay child support.

In her Order she stated:

"... In order to prevail upon the issue of the change in residence of the child, (Wes) still had
to show that there had been a significant change in the residence of the child, that said change had
increased the expenses he incurs as a result of having the child in his household, and that said
change had also decreased the expenses incurred on (the child's) behalf by (mother)."

"... (The father) submitted no proof whatsoever of the expenses he incurred on behalf of
(child) at the time of the entry of the Judgment of Divorce, and has therefore provided the Court
with absolutely no basis for comparison. He also failed to show the Court that (mother's) household
expenses have been significantly reduced since the entry of the Divorce Judgment as a result of any
change in (child's) place of residence. Therefore, the Court finds that (father) has failed to provethat he is entitled to a reduction in his child support obligation on the grounds that the parties'
daughter now lives with him 80%. of the time."

According to Borowicz v. Mancini, 256 N.Y.S.2d (3rd Dept. 1998) all the father has to do is show
that the child is spending the majority of time with the him. There is no requirement that fathers must also
prove that their expenses have gone up and the mother's have gone down. According to Wes, the hearing
examiner made other statements in the order that were not exactly accurate in order for the mother to
continue receiving child support that she was not entitled to. She said that the mother still incurs expenses
for the child for clothing and college classes, the cost of which she reimburses the child when the child
receives passing grads and the mother pays for certain activities and by claiming the child was spending
the majority of time with the father prior to the divorce. If that was the case, then the Court failed to inform
him that he was entitled to child support from the mother in violation of paragraph h. Has this hearing
examiner violated the law? Has she issued a false written certificate? (I wonder if this hearing examiner
gives discounts to fathers who do the same?)
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Fathers who lose their jobs are not entitled to downward modifications

The following cases held that although a loss of employment may constitute unanticipated change
of circumstances, downward modification of child support may be denied where father has not made a good
faith effort to obtain employment commensurate with his qualifications and experience.

Haverin v. Sackel. 239 A.D.2d 418, 657 N.Y.S.2d 441 (1997)

... Although it is undisputed that the father lost his job as an engineer through no fault of
his own, he failed to present any evidence that he used his best efforts to obtain a new position
commensurate with his education and skills. Accordingly, the record supports the determination of
the family court that the father did not meet the necessary burden so as to entitled him to a downward
modification of child support.

Yepes V. Fichera. 230 A.D.2d 803, 646 N.Y.S.2d 533 (1996)

Although a parent's loss of reemployment may constitute a change in circumstances
warranting a downward modification where he or she has diligently sought reemployment, the
proper amount of support is determined not by a parent's current economic situation, but by a
parent's assets and earning powers.

At bar, although it is undisputed that the father lost his job as an electronics engineer when
his employer relocated to California, the record supports the family court's determination that he
subsequently failed to use his best efforts to obtain a new position which would utilize his education
and skills. Accordingly, we decline to disturb the family court's denial of the father's petition for
d o w n w a r d m o d i fi c a t i o n .

What do you know about these cases by reading this? Nothing except the type of employment each
father had. What was the new employment? Did the father refuse to move to California as they offered him
a job, but instead decided to stay to be with his children? What were the reasons for taking the new job?
Able to spend more time with his children? Better hours? Not as stressful? Not as much traveling? Did he
hate the work he was doing? Obviously, these questions are not an issue. Did the father decide to stay
where his children are instead of moving away from them to get a better paying job? The only issue for the
court is how much is the father earning. If the job pays less, he is not earning to his abiUty Based upon this,
no father would be entitled to a downward modification of support. If you notice, there was no mention that
there was any proof submitted that there were jobs available in his field or that there were jobs paying
what they previously earned in their field. When a large employer leaves an area, it does not mean that
there are other businesses in the area that are able to hire all those highly skilled engineers at the same
rate they were earning with the larger company. The court doesn't care! Their position is the father should
find a second or third job.

Se l f -employed fa thers

Henry, a good fnend of mine who owned his own business was brought into court for child support.
In the previous year he had earned about $28,000. In the next year he changed his business from a sole
proprietor to a corporation in July So from January to July 31st he was a sole proprietor and earned about
$17,000 for the first seven months and then from August through December he earned as a corporation
about $12,000 for total yearly income of $29,000. His incomes for the two years are similar. You would think
this would be simple math. Wrong. The hearing examiner determined that he failed to declare $12,000 as
sole proprietor for the period of August through December and added $12,000 to the $29,000 and based his
income on $41,000. He filed objections with the judge. Denied. He was then forced to appeal to the Appellate
Court. During the over one year period this was taking place, Henry continued to pay his child support
based upon the $29,000 as he could not afford to pay what the court had order based upon an erroneous
figure. In the meantime Henry was turned into the credit bureau for owing back support, had several
contempt of court violation petitions filed against him that he had to go to the Appellate Court, and get a
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stay of the contempt proceedings until his appeal was heard. When the Appellate Court did rule, they
determined his support to be within 50 cents of what he had been paying and overturned the lower court
o r d e r s .

One thing I have learned is that most fathers do not follow through with their appeals and then
they are stuck with the court orders. The judges and hearing examiners know this. The hearing examiners
and judges are playing the odds that the father cannot afford to appeal with the attorneys wanting at least
$5,000 for an appeal.

Mothers don't have to pay child support - only fathers

Then there was Jack who had four children who first went to live with the mother. The mother then
tried to put the oldest child into foster care as she didn't want him. When Jack found out, he stepped in and
took his son to live with him. When I met Jack, his son was going to a four year college and doing very well.
The mother was also constantly interfering with his parenting time with his other children making one
false allegation after another to keep the children away from him. Jack earned $25,000 per year and the
mother earned $50,000 per year. The court and his attorney convinced him to agree to pay the mother 29%
of his income minus FICA and medicare which came to $6,695 per year or $128.00 per week. Jack fell
behind in his child support payments and they wanted to put him in jail for non-payment of child support.
Had anybody recognized the problem with the court order? Nobody told Jack what the problem was with
the court order either.

The problem was, Jack was entitled to receive child support from the mother for the child residing
with him. No one was going to tell him this because the mother would have had to pay 17% of her income
less FICA and medicare which would be $8,850 per year or $150 per week. She would have been paying
Jack $22 per week child support. The issue was raised in court that the court order did not comply with the
Child Support Standards Act and therefore, was invalid and not enforceable. Case law was cited to support
this position. The Family Court Judge refused to hear this argument and sentenced Jack to jail for six
months claiming he could not hear his defense. If the Family Court Judge could not hear Jack's defense to
not pacing child support, how could he hear the violation petition? This is called a fair trial in New York!
You're guilty, and we won't let you prove your innocent and we don't want to hear your excuse.

We argued that the court order deviated from the CSSA in violation of FCA 413 (g) and (h) as it did
not state the correct amount of support to be paid as there was no mention that Jack was entitled to
support from his ex-wife for the child residing with him; that the violation petition did not comply with FCA
§ 453 and that the court order was not "lawful" as required by FCA § 454. Well, Jack spent his six months
in jail and the Appellate Court did nothing. Another "deadbeat dad" or another "beaten dead dad"? You
decide.

Judge Spain held for the Appellate Court that the original child support stipulation failed to comport
with the Child Support Standards Act. The decision then stated:

Courts are generally prohibited from vacating accrued support arrears ..., unless strict
application of the statute undermines the legislative intent and causes a "grievous injustice" ....
The record reveals that defendant acted in bad faith in failing to abide by the child support obligations
prior to the 1992 stipulation and in repeatedly paying child support delinquently after the 1992
judgment of divorce, necessitating numerous appearances in Family Court on child support
violations. These facts undermine any claim of grievous injustice. Significantly at the time of the
1992 judgment defendant already owed plaintiff $30,000 in arrears. We also reject defendant's
attempt to invoke the remedy provided in CPLR 5015(a) which allows the court to relieve a party
from a judgment or order. Here, the evidence relied upon by defendant as "newly discovered evidence"
was a mandate in the Domestic Relations Law which could have been discovered in the exercise of
reasonable diligence.... Moreover, defendant has failed to allege "fraud, misrepresentation or
misconduct" by plaintiff during the course of what appears to have been a good faith negotiations in
which both parties were represented by counsel and which led to a mutually acceptable agreement
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And in closing Judge Spain uses the catch all phrase:

We have considered defendant's remaining contentions and find them to be without merit.

This is called putting the blame on Jack by deliberately misrepresenting the facts of the case. Jack
was not informed of the law by the court as required by the statute. His attorney sold him out. Therefore, he
still had to pay back child support that he never should have owed in the first place. This is a "grievous
injustice" no matter what Judge Spain says. Had the court or his attorney informed Jack of the law, as
required, he certainly would not have agreed to pay child support and he would not have been in arrears
had the court followed the law. Instead of paying child support, Jack would have been receiving child
support from the mother and he would not have been in arrears. The only thing the Appellate Court is
interested in is protecting the mother's support. Furthermore, the fraud was not committed by the mother's
attorney as required by CPLR 5015(a)(3) fraud, misrepresentation or other misconduct of an adverse party,
it was committed by the court and his own attorney. This is further evidence that fathers need to know
what the law is and not rely upon their "so-called" attorneys. As will be documented later, Judge Spain is
less than honorable and in my opinion belongs in jail for his actions. Certainly, this order by the Appellate
Court should be considered legalized extortion and grand larceny at its best.

The Supreme Court Judge did finally change the order, but Jack still ended up owing arrears and
spending six months in jail. This past summer Jack's 19 year old daughter wanted to become emancipated
and stop Jack's support payments to the mother for her. She was working and going to college full time. The
mother refused to give her any support at all. Nice mother. The daughter didn't want her mother to continue
to collect the child support, as she knew her mother would keep the money for herself. As she stated, Jack
tried to help her when he could and they now have a good relationship. She now realizes how the mother
kept the children fi'om Jack and how her father was illegally imprisoned. The only people who won here are
the mother, the court system and the attorneys. The children and father lost. Another "beaten dead dad"!

Father has children msgority of the time forced to pay child support to mother!

In another case, the mother brought Kent to court for more support. He was paying $750 per
month. The modification proceeding lasted for over 2 years, and during this time period the parties agreed
to a change in the amount of time the children would spend with Kent. In Bprowicz v, Mangini, 256 N.Y.S.2d
(3rd Dept. 1998) the Appellate Court stated:

"Instead, courts should determine, for purposes of the CSSA, which parent has physical
custody of the child for the majority of the time and then engage in the "precisely articulated, three-
step method".

According to Kent, the parties had the children approximately 50% of the time. He didn't mind
paying child support and even offered to pay $1000 a month which was refused. A time chart was done to
see how much time the children spent with each parent according to the agreement and court orders. Based
upon the times stated in the original agreement, which the parties were following, Kent had the children
52% of the time and when they amended the agreement, Kent had the children almost 55% of the time.
Based upon this, the mother should have been paying Kent child support. When Kent made this argument
to the court, the court stated that he was micromanaging the children's time spent with each parent. The
change in the amount of time the children spent with Kent, per the new court order, was only a "bookkeeping
entry" and didn't mean anything. Now the court wanted to reduce Kent's time with the children, even
though the daughter wanted to live with him full time. The court in its wisdom raised his child support
obligation to approximately $1,800 per month, a thousand dollars a month increase even though Kent had
the children the majority of the time. The children were 13 and 15 at this time. This means another 6 years
of child support at an additional $12,000 per year for a total of $72,000 increase the mother received. Or did
she? Her attorney sent her a bill for all work she did, and charged her $84,000. That's right, $84,000. The
lawyers bill was more than the mother would have ever collected in the increase in child support. Don't
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laugh. This happens all the time.

Now for the kicker. Kent said the mother and her new husband both declared bankruptcy and
listed the attorney as a creditor. The debt was wiped out. When Kent and his ex-wife ended up back in
court, instead of hiring a new attorney, her husband agreed to pay the attorney the full $80,000.00 in order
for her to represent them again. All I can say is they deserve each other.

This is not unusual for attorneys to collect more in attorney fees than the children will ever see in
support. It's an adversarial process and there are attorneys who will keep the fighting going because the
longer the case lasts, the more they make. They have a vested interest (money) in seeing the proceeding
continue as long as possible which is a rip off of the legal consumer. It can be either or both attorneys and
each will blame the other. There are attorneys out there that will not settle a case or any part of it until just
before it is to go to trial which is usually months or years later.

Parents need to determine how much the attorney is going to cost and divide that figure by 52
weeks. Then they need to have the attorney figure out how much of an increase the mother may receive
each week. In one instance, a father fi-om New York City was laid off for a couple of weeks and was going to
court to get a reduction in his child support. He thought he was doing great because the attorney told him
that he would only charge him $750 for the day. Going over his figures, I determined the most he could have
gotten back was $450, which was very doubtful. Even if he had won, he would have been out of pocket $300.
He represented himself in court. He had nothing to lose.

I just spoke to Clarence who informed me that the court originally gave him and his former wife
joint legal and physical custody of the three children. The Family Court Judge denied the mother child
support as both them had about the same amount of income. He stated that the mother's utilities had been
cut off because of non-payment about her spending habits which helped him to get 50/50 custodv of the
c h i l d r e n .

The support matter was then sent to the hearing examiner. On his first appearance, his attorney
persuaded him to agree to pay $200 per week child support claiming that if he didn't agree, the hearing
examiner was going to order him to pay $350 per week. Who was his attorney representing? First off,
Clarence stated that his daughter was now residing with him 7 days a week and the other two children
spent 50 per cent of their time with each parent. Based upon this, Clarence should be receiving child
support from the mother for the one child residing with him. There would be no child support for the other
two children as their incomes are similar and children spend an equal amount of time with each parent. To
think Clarence gave his attorney several thousand dollars to represent him. You would think the mother
was paying him the way he represented the father.

Willful violation requires payment of attorney fees

One of the things I have noticed is the court loves to find the father in willful violation of a support
order in order that they can award the mother counsel fees. The award of counsel fees is discretionary if
there is no finding of willfulness, yet is mandatory pursuant to FCA § 454 of there is a finding of willfulness.

FCA § 454 Powers of court on violation of a support order

(3) Upon the finding by the court that a respondent has willfully failed to obey any lawful
order to support, the court shall order respondent to pay counsel fees to the attorney representing
petition pursuant to section 438 of this act and may in addition to or in lieu of any or all of the
powers conferred in subdivision two of this section or any other section of law.

Usually there is more than one petition before the court and the attorney will include the other
petition in his expenses. What the father does not realize is that he is entitled to an adversarial hearing
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on the matter which the court does not inform the father of and gets the father to agree to the
determination of attorney fees be based upon papers submitted.

Tripi V. Faiello. 195 A.D.2d 958, 600 N.Y.S.2d 876 (4th Dept. 1993):

[3] Family Court's award of counsel fees also was improper. Where, as here, a party ()|)|)().si's
an award of counsel fees, "the affirmations of counsel alone will not suffice" to support such award
(Citation omitted). "Rather, the reasonable amount and nature of the claimed servico.^ nuist b<»
established at an adversarial hearing". We therefore remit the matter for a hearing on tin* issiir of
counsel fees.

The Court does not like to have adversarial hearings concerning the attorney's claim of srrx u rs as
they don't want the attorney caught in a lie. Also, how does an attorney justify charging $3,500 for a
b i l l ?

Jurs V. Jurs. 191 A.D.2d 564, 595 N.Y.S.2d 330 (2d Dept. 1993);

Taking into account the various factors to be considered in the making of an award of
counsel fees including, among other factors, the parties' ability to pay, the nature and oxtfnt of tho
services rendered, the complexity of the issues involved, and counsel's experience, ability and
reputation.

Father to pay $1,500 for attorney fees for padded past due medical bills!

In one case, Derek was charged with being in arrears for past due medical bills totaling $741. He
didn't see the bills until court and wasn't given any time to review them. The court found that he was in
willful violation of the court order and was ordered to pay the mother's attorney fees. Derek filed an Objection
and then was able to obtain copies of the medical bills. He then filed a second Objection within the time
period. After the second objection was filed the mother's attorney admitted he did not owe the full amount
claimed by stating:

"2. Initially, I state that I am willing to accept the calculations of the Respondent regarding the
£unount of unreimbursed medical expenses he owes me. The bills submitted to him were the billings
I received, without insurance payment. I accept his figures and that he owes me $212.85."

If Derek had not filed his objections outhning the medical bills he would be paying over $500.00
more than was owed. Derek ended up having to appeal as the judge did not reverse the hearing examiner's
ruling as to the $1,500 in attorney fees. (Now he can pay it to her attorney!) Derek is being penalized for
objecting to the mother's medical bills. Since there was no Appellate Court ruling the parties must have
settled out of court.

When determining attorney fees, the following should eJso be considered:

The criteria for an award of counsel fees under DRL § 237 is intended to allow the recipient
to carry on or defend the proceeding. Factors to be considered include the parties financial
circumstances and the relative merit of their positions. See, DeCabrera v. DeCabrera-Rosete. 70
N.Y.2d 879, (524 N.Y.S.2d 176 (1987).

Remetich v. Schoenberg. 100 A.D.2d 581,473 N.Y.S.2d 519 (2nd Dept. 1984) held that where
the parties incomes were similar it was inappropriate to award counsel fees.

Father pays $1,500 in mother's attorney fees over $658 bill!

Larry was in court on support and custody issues. When Larry started to get somewhere, the mother
filed a violation petition claiming that he owed $58 for one bill and $600 from another bill from a court
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order five years before. Larry claimed he paid it. When he went to court he told the judge he had paid both
bills but in the past five years he had moved three times and his apartment had been flooded out.
Furthermore, the mother never made any demand in court for payment as it had been paid and it was now
five years later. The court told him he had 30 days to either come up with the receipts or pay the $658.00.
Right after he left the court, her attorney sent him discovery demands concerning the money and his
alleged payments. Larry, not having the receipts, paid the money again to the mother. Now the court is
going to make Larry pay even more. The mother's attorney submitted to the court a bill for his services
which showed that he collected $2,500 up front from her to collect $658.00. It also showed that he claimed
another $1,000 because of extra time he had to put into the case. This was based in part because the
attorney never properly served Larry the discovery demands and Larry didn't provide the answers to the
demands as he paid the money for the second time before the court appearance. The question was simply,
did Larry have the receipts or didn't he? The court ordered Larry to pay $1,500 of the mother's attorney fees
of $3,500. The mother spent $2,000 to collect $658, which was totally absurd. What a deal! It should be
noted that the mother had been caught drinking and driving with the child in the car, but because of her
size she did not fail the alcohol test when stopped. The police officer told Larry that had she been a normal
size she would have flunked the alcohol test. Obviously, the court could care less about the mother drinking
and driving with the child in the car.

In another matter, the court found Randolph had willfully violated the court order because he
didn't pay a medical bill on the due date. The past due medical bill was in the amount of $75.99 which the
court ordered him pay within 15 days. The court then ordered Randolph to pay $250.00 in attorney fees to
the mother within 45 days. The courts are out of control. The mother didn't need to hire an attorney to file
a petition to argue over $75.99. This was not a complicated case. Furthermore, why would you hire an
attorney for $250.00 to collect $75.00? Because she knows the court will order him to pay her attorney fees.
Attorney fees should not exceed the amount owed!

Mother's attorney seeks $3,800 in fees for $238 bill
and cour t den ies downward mod ifica t ion a f te r fa ther

is laid off with other employees!

Patrick was laid off along with other employees due to the lack of work at the plant where he
worked. Patrick filed for unemployment benefits and was receiving them. When Patrick was laid off, he
immediately filed a petition with the court to reduce his child support obligation. His child support continued
to be automatically taken out of his unemployment check each week. Obviously, Patrick was making half of
what he was previously making, and was bringing home considerably less due to the fact that his child
support was not reduced. The hearing examiner finally heard his case in January, and then dismissed his
petition for a downward modification because Patrick was representing himself and did not know he needed
to bring a record of all the places where he had been trying to find a job. Patrick lost his job through no fault
of his own, and the court refused to help him. The only thing the court is interested in is that the mother
receives the support. To add insult to injury, the mother filed a violation petition against Patrick for not
paying a medical bill in the amount of $238. Patrick was found in willful violation of the court order.
According to the order, Patrick testified that he received a copy of the bill for immunization shots and
attempted to find out how much of the bill would be paid by the insurance carrier from the mother. The
mother refused to give Patrick any information concerning the insurance carrier. The mother testified that
she had informed him that the child did not have any insurance and that she had the insurance carrier
send him a copy of the bill. The court stated the mother's testimony was credible, yet, no documentation
was submitted to the court showing that the insurance had been canceled as claimed and there was no
documentation that the information requested by Patrick was sent to him either by the mother or the
health care provider. The court simply took the mother's statements as fact without any proof to support
her statements. It should be noted that it was documented during the appearances, that the court instructed
both counsel to contact the medical provider to get an answer because the mother's attorney could not
verify or provide proof that there was no insurance coverage for the bill in question. It was the mother and
husband who were providing the insurance coverage. Now the mother's attorney was looking for about
$3,800 in attorney fees. Patrick went before the judge for confirmation of the violation. The judge did not
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look at Patrick's objections and ordered him to jail for 90 days suspended as long as he complied with the
court orders. The judge then sent the issue back to the hearing examiner to determine how much in attorney
fees he must pay. It should be noted, Patrick's attorney did not show up to court, so the court proceeded
without his attorney being present over Patrick's objections. The attorney had notified the court that he
was required to be at another court hearing at that time and asked for an adjournment which was denied.
If the mother's attorney had requested an adjournment or hadn't shown, would the court have done the
same thing? I doubt it.

The judge in the above case did subsequently reduce Patrick's child support obligation due to the
fact Patrick was laid off, injured and unable to work.

Second family should not be penalized because of Hrst family
and mother gets assigned counsel though making over $15,000!

Mitch was making approximately $20,500 per year and was having $117.00 taken out of his bimonthly
(twice a month) pay check for child support for another child from a previous marriage. When the court
determined his child support, the judge stated that he was not going to deduct the child support being paid
for the other child as he did not believe that the second family should be penalized because of the first child.
Family Court Act § 413(1 )(b)(5)(vii)(D) requires that child support paid pursuant to court order, or an
agreement, be deducted before the child support is determined for the current child or children. The judge
then determined Mitch should pay $192 bi-monthly and $104 in child care. This reduced Mitch's income
below the self-support reserve. The judge could care less. The mother was making about $15,500 per year,
and since she came to court without an attorney the court assigned the mother a fi-ee attorney. Mitch is
paid $854 bimonthly from which $413.00 ($117 + 192 + 104) is taken out for child support. This leaves
Mitch with $441.00 less FICA and Medicare of $65.38, less medical coverage for the children and his wife in
the amount of $48.00. Before State and Federal taxes are taken out Mitch is left with $328.00 less Federal
taxes of $75 and state taxes of $26. This leaves him with $227 bimonthly or $454 monthly or $105 weekly
to live on. This is also to cover his uncovered medical and dental for the children, plus pay his rent, food,
clothing, utilities, etc. Who can live on $105 per week?

Now if Mitch were to apply for any type of assistance they would look at his gross income, and not
his disposable income after the maintenance and child support are taken out. Mitch's income was certainly
below the self-support reserve at that time of $11,124 or the below the poverty level of $8,240.00.1 know,
the court should tell him to go out and get another job. How dare he only work a 40 hour week!! His children
need the support money so the mother can spend it anyway she wants to!!

The courts just take the stance and tell the father to appeal it, knowing most fathers can't afford to
pay for an appeal and/or the transcripts for an appeal. Therefore, without doing the appeal the father is
permanently stuck with the court order and it won't get reduced.

Working overtime or having a second job
i s d e t r i m e n t a l t o a f a t h e r !

One of the problems with law is that a father who works overtime or gets a second job in order to get
the family bills caught up, is in trouble when he goes to court because this income is used in determining
his support obligation. If he reduces his overtime or quits his second job, his support won't be reduced.
What also happens is the judge or hearing examiner will go off the record and tell the father to get a second
job. They do not state this on the record because they cannot require a father to work overtime or to get a
second job. They force fathers to get second jobs so that the mothers can receive more money. Why should
the father have to get a second job? Think about it. The father gets a second job and he ends up in a higher
tax bracket which means he will probably owe more taxes as there is not enough being taken out, 40% or
more of the net will go to the ex and he will have no time to spend with his children. This is exactly what the
New York State Judiciary wants!!! Why? In my opinion, they do not want the father involved in their
chi ldren's l ives.
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Nathan worked for the postal service and has 4 children. In the year before going to court, he had
a tremendous amount of overtime for two reasons. One, the Postal Service required him to work many
hours of overtime each week because of the UPS strike, and second, he had a route that took him more than
8 hours to do each day. In the meantime, he was on the committee to revamp the postal routes as some
postal workers, like himself, had long routes which caused them to work overtime and others had shorter
routes that would finish early. The revamping of the routes was to eliminate as much overtime as possible.
So by the time he went to court, his overtime was all but gone. Nathan had his boss appear and testify
about his overtime because of the UPS strike and from the extra time he needed to do his route before the
revamping of the postal routes. The boss did state that there was an occasional overtime but it was infrequent
and that there was a sign up sheet for the overtime. He said the workers on the overtime sheet were rarely
getting overtime. The boss stated that Nathan did not put his name on the overtime sheet. For the court,
that ended it right there. The court based Nathan's income on his previous overtime because he did not put
his name on the sheet for overtime if it was available. There was no way, that even if his name was on the
sheet, that he would have the amount of overtime he had before. The court could care less. Nathan wanted
to spend time with his children when he was not working. Remember, he used to see them every day when
he was living with them. Now he is lucky because he gets to see them every other weekend and the court
thinks he should be working overtime on weekends instead of seeing his children. Nathan is being given a
choice, work overtime and don't see your children, or don't work and you will be punished as you are not
earning your potential so be prepared to go to jail or live in poverty! The creating of another "beaten dead
d a d " .

In another case, the court order in determining the support percentages, stated that the mother
worked between 20 and 24 hours per week at a rate of $17.85 and if she worked Saturdays, she would
receive $18.74 per hour. Taking 20 hours times $17.85 is $357 per week or $18,564 per year. Based upon
this, the court determined the mother's income to be $12,172.67. This is the court's "new" math! Stick dad
with a higher percentage of the children's expenses. The court went on to state that the mother's certification
had lapsed and stated this was a joint decision between the parties. Otto did not know the mother had
allowed her certification to lapse until he went to mediation. This was a unilateral decision by the mother
in order to get more support out of Otto and to reduce her income. The court also ordered him to provide
medical coverage for the children. According to Family Court Act § 416 the cost of the health insurance
premiums should have been apportioned between the parties. FCA § 416 states:

(c) The court shall consider the availability of health insurance benefits to all parties to the
order and direct in the order of support that either or both parties obtain such insurance and
allocate the costs therefore consistent with obtaining such insurance for the child or
children at reasonable cost to the parties. In making such determination, the court shall
determine the extent and type of health insurance benefits available, if any, to each party.

and now states:

(f) The cost of providing health insurance benefits pursuant to subdivision (e) of this section shall
be prorated between the parties in the same proportion as each parents income is to the combined
parental income....

Court refuses to lower child support
while father is on unemployment!

Rob was laid off, after nine years of employment as a welder as the company went out of business.
He submitted documentation to the court, including the notice of termination and newspaper articles in
regard to the company closing.

The court continued to base Rob's support obligation on this employment. There was no finding
that Rob had willfully reduced his income in order to avoid or reduce his child support obligation as required
by Family Court Act § 413 (l)(b)(5)(v) which states:
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"an amount imputed as income based upon the parent's former resources or income, if the
court determines that a parent has reduced resources or income in order to reduce or avoid the
parent's obligation for child support".

Martusewicz v. Martusewicz. 217 A.D.2d 926, 630 N.Y.S.2d 156 (4th Dept. 1995)

The court also erred in imputing an annual income to plaintiff of $60,000 ptT yi ar in
determining his child support obligation. The court made no finding that plaintiff voluntarily ri'<iiict'<l
his income to avoid paying child support (Citations omitted). At trial, plaintiff acknowlrd'^t cl that
his income had dropped significantly during 1993 as a result of increased operating expense ,itul
the purchase of computer software that would allow him to expand his law practice into the ana of
collections. Defendant did not present any proof concerning plaintiff's tax return.s or huMiu ss
practices, nor did the court require plaintiff to produce any of his business records to substaiit lati-
his significant loss of income (see. Domestic Relations Law § 240[l-b] [j]). Thus, the court s »if an
imputed or projected income was without basis in law or fact....

Rob also testified to his attempts to find employment and attending vocational classes provided by
his previous employer in order for him to obtain a new vocation.

Rob further testified he was not only continuing with these classes, but was working 30 to 32 hours
per week at $8.50 per hour. Rob was entitled to a downward modification of support due the fact that hi- did
not willfully reduce his income. Rob's only mistake was in not filing for a downward modification sooner.
He should have filed a modification petition when his company went out of business and when he went on
public assistance. He submitted to the court documentation when he went on public assistance and when
he went off of the public assistance.

Rob's arrears should not have accrued more than $500.00 while he was on public assistance. Family
Court Act § 413 (l)(g)

. . . Where the non-custodial parent's income is less than or equal to the poverty income
guidelines amount for a single person as reported by the Federal Department of Health and Human
Services, unpaid child support arrears in excess of five hundred dollars shall not accrue.

Based upon his current income Rob's support obligation would be $21.56 per week based upon a 30
hour week at $8.50 per hour. It should be noted Rob is "on call" and is not guaranteed any set amount of
hours in a week.

F a t h e r ' s I n c o m e : $ 1 3 , 2 6 0 . 0 0 ( g r o s s e a r n i n g s )
l e s s 1 , 0 1 4 . 3 9 ( s o c . s e c u r / M e d i c a r e t a x )

$12,245.61 (father's adjusted income)
X . 1 7 ( p e r c e n t a g e f o r o n e c h i l d )

$2,081.75 lyr. or $40.03 weekly

The above amount would reduce Rob's support obligation below the self-support reserve currently
at $11,124.00. UtiHzing the self support reserve, Rob's support obligation would be $21.56 per week.

Now, if this was a mother, would her child support have been reduced while she was on
unemployment? You bet it would be!

Mother receives $645 of father*s $873 disability check!

Steve said the court ordered the Support Collection Unit to take $645.00 of his disability check in
the amount of $873.00. Steve was disabled and was collecting disability with the Railroad as his father
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worked for the Railroad. He stated that he could work about 15 hours a week without losing his disability
and that he had worked at a hospital for a couple of weeks with about 15 hours per week at a rate of $7.00
per hour. The court order stated:

.. It should be noted that the father, is not employed and no explanation was offered as to
why he could not watch the children.

The Mother's monthly day care expenses are $538. Her monthly cab fare costs are about
$250. Her monthly gross income is $1471. Thus, the above two expenses consume over 50% of the
mother's gross income. The father receives $873 per month for disability based on his deceased
father's railroad retirement/social security (a system separate from the more common social security
benefit system.) From the father's testimony, it was not clear if this benefit flows to him because of
a disability that he has or just based on his father's credits with railroad retirement. He produced
no documentation concerning this disability. He stated that he was a slow learner and was attending
reading and math classes at the E.O.C.

Despite any disability suffered by the father, it is clear from his testimony that he has been
employed fiill time in the past in the food service industry at a nursing home and earning $7.00 per
hour. He offered no explanation as to why he could not be fiilly employed at this time. Based on this,
the court will attribute this earning capacity of $7.00 per hour for 40 hours per week. This would
give the father a gross income of $280 per week or $1204 per month. Reduced by the social security
percentage and adding in his retirement money, the father's monthly income to apply to the CSSA
percentages is $1985. For two children this amount would be $496 per month. The mother's day
care expenses are $538 per month. Based on the ratio of the mother's income to the father's of 40%/
60%, the father's obligation for day care expenses would be $323 per month. His total support
obligation would be $496 for basic child support and $323 for day care, for a total monthly obligation
of $819 per month or $190 per week. The Court will take into account the fact that the father now
lives with another woman with whom he has two other children that need support. This fact supports
a deviation from the CSSA support amount by $40 per week reducing the father's weekly support
obligation to $150 per week."

First of all, there was no finding that Steve reduced his income in order to reduce his child support
obligation as required by law in order to impute income to him. The first mother received $645.00 of his
$873 disability check which left Steve $228 per month ($53.00 per week) to support himself and his other
two children residing with him by another mother. Steve said he never worked a 40 hour week and that if
he worked more than 15 hours per week he would lose his disability. Usually if a person is working full
time, they are not going to receive disability. Based upon him working at $1,204 per month is $14,448 per
year less FICA and Medicare leaves Steve with $13,342 less the self support reserve of 11,987 equals
$1,355 per month child support or $26.00 per week. He is paying $150.00 per week. Why is he being forced
to overpay child support?

I asked Steve if he, or his court appointed attorney, had filed a notice of appeal of the court order, as
it had been more than 35 days since the order was entered. You cannot appeal after 35 days. He called
Public Defender and was informed by the attorney that he did not file a notice of appeal as Steve did not
have the $2,500.00 to do the appeal. According to Steve, the attorney never informed him that he could
apply for assignment of counsel for his appeal as he had assigned counsel for the trial. Where did the
attorney expect Steve to come up with $2,500 for an appeal? Why didn't the attorney, or maybe he did and
the judge just misquoted the facts, have Steve testify as to why he was not able to take care of the children
while the mother was working, or to have him testify as to why he was receiving the disability from the
railroad, or why he was not working at the present time?

According to Family Court Act § 1121(2) the attorney was required to "promptly advise the parties
in writing of the right to appeal to the appropriate appellate division of the supreme court, the time limitations
involved, the manner of instituting an appeal and obtaining a transcript of the testimony and the right to
apply for leave to appeal as a poor person if the party is unable to pay the cost of an appeal."
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Because the attorney never filed a notice of appeal or informed Steve of the above, he is now stuck
with this court order and will not be able to modify it until there is a change in circumstances warranting
modification. The mother has no problem collecting the money, as it is being taken directly out of Steve's
disability check. Leave the father with nothing to live on is the court's motto.

What does the court do when a mother is on unemplojrment and pays child support?

The hearing examiner stated: "No cogent testimony was given by (mother) as to her numerous and
lengthy periods of unemployment."

The mother never showed she had no control over the loss of her employment as she knew the job
was only temporary when she took it and she did not provide the court with any documentation as to her
efforts to find employment or that she was unable to find any employment.

The Court specifically asked the mother:

Court; Is there was anything else that you want to tell me about your long period of — period of
unemployment for the last three years, other than there are no positions available in your field?"

The mother: Yes. I have been putting up with a significant amount of harassment fi'om the Petitioner."

The Court: That has nothing to do with your employment. . . "

The father argued that she should continue to pay her share of educational expenses based upon
Oropallo V. Tecler. 263 A.D.2d 716, (3rd Dept. 1999), that since the mother agreed to pay a percentage of the
uncovered medical, dental and day care bills with an attorney present for both parties she was obligated to
continue to pay these bills even though her income may be reduced below the self-support reserve.

The father argued: "Where the reversal in a spouse's financial condition is brought about by the
spouse's own actions or inactions, the court should not grant a downward modification" Sutohin v. Dorev.
233 A.D.2d 698, 650 N.Y.S.2d 55 (3rd Dept. 1996)

The court further relieved her of the obligation to pay her share of the child's educational expenses
and suspended her arrearages, both of which were overturned on appeal and she was held accountable for
them. As to her getting a reduction in child support because of her unemployment the Appellate Court
r u l e d :

"Notwithstanding petitioner's assertions that respondent's lack of permanent employment
resulted fi-om her own laxity in failing to pursue a permanent position while employed by —, we
find sufficient record evidence to support the determination that respondent's current employment
status constituted an unanticipated change in circumstances warranting a temporary downward
m o d i fi c a t i o n . "

What was the sufficient record evidence? Remember, the hearing examiner stated "No cogent
testimony was given by (mother) as to her numerous emd lengthy periods of unemployment." If this had
been a father, would the court have ruled differently? The court is again protecting the mother.

Mother interfering with father obtaining new employment?

Recently I spoke to a father who was ordered by the court to provide to the mother and the court on
a weekly basis all of his job searches for the week. According to the father, he had sent out over 400 job
applications over the past year and did not hear back from any of the them. Finally he stopped sending
them to the court and the mother. He is now getting responses to his employment applications and is
having interviews with prospective employers. Do you think someone was contacting these potential
employers? Why would the court require the father to notify the mother on a weekly basis of his employment
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searches. Unfortunately, this is done more than people think. What is keeping the mother or her attorney
from contacting these prospective employers and degrading the father or drilling them about the job that is
available? Nothing! Remember, a new employer does not weuit to get into a family court matter and the
easiest way to avoid it is not to hire the father. Who is going to know or how can a father prove the mother
or her attorney are deliberately sabotaging his employment opportunities?

Paternity proceedings for support

I have known fathers who have gone to court to establish themselves as the father of the child. The
fathers fill out a paternity petition and request a DNA test to determine whether or not they are the father.
What the father does not realize is that when he fills out the paternity petition he is also asking the court
to order him to pay child support. The petition states in the "Wherefore" clause at the end of the petition the
following:

"I ASK THE COURT TO ISSUE A DECLARATION OF PATERNITY,
AN ORDER OF SUPPORT, AND FOR ANY OTHER APPROPRIATE RELIEF".

Notice it does not say anything about visitation or parenting time for the father. Why doesn't it?
Fathers are ordered to pay, but are not allowed to see the child? It is usually a month before the father is
able to obtain a court date after the petition is filed. During the first appearance, the court will order the
paternity test which sometimes takes several months to complete, and then the parties have to wait for
another court date to find out the results. If he is determined to be the father, the court will issue a temporary
order of support which will be retroactive to the date of filing of the petition. So at this point, the father is
already at least three or four months in arrears. A new "deadbeat dad". Many times the mother or her
attorney and even his attorney will try to get the father to admit that he is the father and not take a DNA
test. Big mistake. I have met several fathers who thought the child was theirs and it turns out, the child
was not, and they are now stuck paying child support until the child turns 21. New York State does not care
if the man is the father or not, they just want someone to pay.

I should mention that the attorneys and the mother will belittle and try to intimidate the father
d̂ make him feel guilty for wanting a DNA test. They believe he should "trust" the mother that the childis his. I have been informed that statistics show that 30% of the fathers who take the DNA test are shown

not to be the father of the child.

Mother gets support from soon to be ex-husband
who is not the father of her child.

I remember a few years ago, I was waiting to argue one of my appeals before the Appellate Court
when this attorney, whom I knew, stood up and made her argument. I could make no sense of what she was
arguing. Then the father's attorney stood up and everything became clear. The mother had cheated on her
husband and became pregnant by another man. The court was holding her husband liable for the support
of the child that was not his. What was interesting was the attorney's statement that neither the husband
nor the father of the child had any contact with the child. Here the husband is stuck paying for 21 years of
child support and college for a child that he knows, and the court knows, is not his child. There is nothing
more unjust and inappropriate than this. The wife cheats on him, and he pays for the next 21 years
for a child that is not his. The court is not only allowing the mother to get away with fraud,
adultery, etc., but is rewarding her for doing so!

What happens if he remarries and has his own child? The child that is not his will probably have
more money available than the child that is his. If he had cheated on her, would the court have ordered her
to pay for 21 years for a child that was not hers? Not in your wildest dreams! What is going to happen to the
child? The child is going to want to know why his father wants nothing to do with him, or as more likely, the
mother will make the father out to be a real bum. The child could possibly end up with a guilt complex over
this, or have it affect his life in other ways. Just look at the statistics for fatherless homes. The court doesn't
care. Make the husband pay whether it is his child or not!!
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A year or so ago, I was informed by Dave that Ohio has now passed a law stating that once a father
can prove he is not the father of the child, his child support ends and he is entitled to a refund of all monies
paid for support of the child. New York should pass such a law. Why should any man have to pay
child support for a child that is not his? Why should a mother be allowed to commit a fraud
upon the court or an alleged father and collect money that she is not entitled to? Money obtained
by fraud for any other reason than child support is illegal. It should also be illegal for child support!! Let the
fathers find out if they are truly the child's father. Remember, in a lot of cases, the mothers have so alienated
the child from the father that he doesn't even see the child, yet he pays year after year for a child that may
not be his. This fraud by mothers has to stop now!

Appellate Court rules biological father not father of child
even though DNA test says he is the father!

In a reverse case, Tim filed to be declared the father of the child and court ordered a paternity test.
The test came back that he was the father of the child. The mother appealed and during the appeal process
refused to allow Tim to see the child in violation of the family court order. The appeal was based upon the
fact that mother became pregnant by Tim while she was engaged to another man. She married the other
man before the child w£is born. Therefore, since she was married at the time of the birth, the Appellate
Court held that family court should have included her new husband in the paternity test and sent the
matter back to family court. The second DNA tests were done and again Tim was proven to be the child's
father. The husband was excluded. The mother then appealed again. The Appellate Court again denied
Tim his fatherhood as it had been several years that he had not seen the child and, get this, he should have
informed the wife's new husband prior to the marriage that the child might be his. Since he didn't inform
the husband that the child might be his, and the law states that the husband is presumed to be the father
of the child, so the Appellate Court declared the husband to be the father of the child. The court held Tim
was not entitled to visitation because he hadn't seen the child in several years. The reason Tim didn't see
the child was because of the mother's actions in deliberately violating the court order of parenting time and
the fact that it takes usually a year for an appeal to be decided. He had now been through two appeals and
two paternity tests. The mother was rewarded for violating the court order concerning Tim's parenting
time with the child as he is now deprived of a relationship with his child. Would the court have kept a
mother from her child? Mothers know that the longer they can keep the child from the father, the better
chance they have of preventing the father of having a relationship with his child. The mothers know the
court will back them up.

Court refuses to allow DNA test and orders father
to pay support for child that may not be his!

A couple of years ago, Victor's wife was taking him to court for child support for his alleged 15 year
old daughter who he had a father-daughter relationship with. This man did not believe that he was the
father of the child as the mother was married to someone else at the time the child was conceived and bom.
Victor provided a copy of the marriage license which showed that she divorced her first husband two years
after the child was bom. Victor then requested that the court obtain a copy of her judgment of divorce to see
if the first husband was declared the father of the child and whether she was collecting child support for the
child from the first husband. Victor demanded that the court order a DNA test to determine whether in fact
he was the natural father of the child or not. The hearing examiner refused to order the DNA test in order
for Victor to prove he was not the father of the child and then awarded the mother temporary child support.
Victor was receiving $120 per week unemployment and the Support Collection Unit was taking $90 of it for
a child that may not have been his.

The hearing examiner issued this order of support in violation of Family Court Act § 439 which
s t a t e s :
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Family Court Act § 439 states:

. . Hearing examiners shall not be empowered to hear, determine and grant any relief
with respect to issues specified in subdivision 5 of section four hundred fifty-four or section four
hundred fifty-five of this act, issues of contested paternity, custody, visitation including visitation
as a defense, and orders of protection or exclusive possession of the home which shall be transferred
to a judge as provided in subdivision (b) or (c) of this section "

D'Elia on Behalf of Maggie M. v. Douglas B.. 138 Misc.2d 370, 524 N.Y.S.2d 616 (Fam.Ct., 1988)

The nature and effect of respondent's motion is for vacatur of the paternity order. This
court finds that the determining and granting of any relief with respect to issues of contested
paternity is beyond the jurisdiction of a hearing examiner. Relief from such orders has always been
governed by Rule 5015 of the C.P.L.R. (Citation omitted), and motions to vacate orders are historically
referred to judges.

The enforcement of support proceeding brought in this case under Article 4 in no way changes
the character of the paternity proceeding brought under Article 5. Familv Court Act. Sec. 439(b)
specifically enjoins a hearing examiner from hearing and granting any relief from issues of contested
paternity (Citation omitted).

In the Righ^rdgon case, supra, objections to an order of a hearing examiner were made to a
judge. The Family Court, Monroe County, Anthony F. Bonadio, J., sua sponte, vacated the hearing
examiner's order dismissing the paternity proceeding with prejudice, and pursuant to F.C.A. Sec.
439(eXii) made its own order granting respondent's motion to dismiss.

While the court found that authority is granted to a hearing examiner to sit "as a judge" in
support and paternity cases and to hear, determine and grant any relief within the powers of the
court (22 ^fYCRR 2Q5.3(a)) during the course of those hearings, those powers are limited to cases
properly before the examiner and powers not specifically enjoined by statute. Id, 132 Misc.2d at
988, 506 N.Y.S.2d 259 (emphasis added).

In the Richardson case, the court found that the hearing examiner exceeded her jurisdiction
because F.C.A. Sgc, 439(a) specifically enjoins hearing examiners fi-om hearing, determining and
granting any relief with respect to issues of contested paternity. The granting of respondent's motion
to dismiss by the hearing examiner based on his blood test exclusion is a determination of the issue
of paternity and the hearing examiner should have transferred the proceeding to a judge for a
ruling on that motion.

The motion to vacate the order of the hearing examiner is properly before a judge of this
c o u r t .

Rubino v Morgan. 203 A.D.2d 698, 609 N.Y.S.2d 977 (1994)

The pivotal issue here is whether the Hearing Examiner lacked subject matter jurisdiction
based upon respondent's pleading which alleged abandonment (lack of visitation) as a defense to
the modification petition. Family Court Act § 439(a) specifically sets forth what Hearing Examiners
are empowered to hear. One of the issues that they cannot hear is contested visitation, including
visitation as a defense, which must be referred to a Judge.

Both the denial of visitation and contested paternity are two issues that the hearing examiner
cannot hear pursuant to FCA § 439.

The matter was never referred to the judge and the hearing examiner ended up dismissing the
petition for support as the mother did not show up to court. Victor ended up paying child support for three
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or four months. It should be noted that Victor attempted to obtain a copy of the transcript of the hearing
and the court would not let him have a copy of the tape by claiming that it must have been mislabeled and
they couldn't find it. How convenient for the court.

Father paying for children that may not be his!

Recently, Walter was served with a petition for an increase in child support as when the original
order was made it only covered three of his four children. He thought that the order covered all four children.
As it turns out, when support collection determined the child support, they based it on three instead of four
children. Since the filing of the petition, Walter was informed by his oldest daughter, that momma let it slip
while drinking, that he was not her father. Obviously, the court isn't going to do anything about this. Walter
then went into court requesting a paternity test for his youngest son who was the subject of the proceeding.
The hearing examiner denied his request. He is now waiting for her court order in order to appeal her
ruling. Why should this man have to pay child support for a child that is not his? Is the mother committing
a fi'aud upon the court and the father? The court could care less. It's get the money fi*om the suckers.

C o u r t r e f u s e s t o t a k e i n t o a c c o u n t t h e n e e d s
of the child residing with the father

What happens when a father has children residing with him and he has to pay child support for a
child not residing with him? How are the children living with the father treated? In short, the court could
care less about them.

A year or so ago, I met Cal who had been in court for over two years. It seems an old girlfriend
became pregnant about 15 years ago and married someone else. He was never notified he was the father of
the child or that she had even had a child. This mother was now divorcing her husband and the issue of
paternity came up. Cal was made a party to the action as it was claimed he was the father of the child. He
was ordered to take a paternity test. His attorney appealed, and he lost at a cost of about $6,000.00 and he
had to take the paternity test. The court then declared him the father of the child as the paternity test
proved positive for him.

The court then ordered Cal to pay child support retroactive back two years based upon his income
of $400 per week and about $320.00 after taxes. He was supporting himself, his wife and child. The court
ordered him to pay the full amount of child support which was about $63.00 per week leaving him with
about $260 per week for the three of them to live on. Had Cal been separated fi-om his wife and required to
pay child support, the court would have been obligated to deduct his child support payments for the younger
child before determining the older child's support obligation. Pursuant to Family Court Act § 413(l)(e)(8)
the court was obligated to determine:

"the needs of the children of the non-custodial parent for whom the non-custodial parent is
providing support who are not subject to the instant action and whose support has not been deducted
fi-om income pursuant to subclause (D) of clause (vii) of subparagraph five of paragraph (b) of this
subdivision, and the financial resources of any person obligated to support such children, provided
however, that this factor may apply only if the resources available to support such children are less
than the resources available to support the children who are subject to the instant action:"

According to Cal, the mother had an income of over $30,000 and his wife did not work. Certainly,
the resources available to the older child were significantly greater than the resources available to the
younger child. The court was placing the older child above the younger child. The court could care less how
much is available for the younger child. Cal stated that his attorney refused to make this argument, telling
him he was going to have to pay the full amount. Why? Furthermore, Cal is now two years and over $6,500
in arrears for a child he never knew existed because of the time spent between him being served and the
court issuing the order of support. Why didn't his attorney raise this argument? Why isn't anything being
done about the mother keeping the child fi-om Cal for all those years? Because all the court wants out of a
father is a support check. In instances like this, the children usually don't want anything to do with the
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parent they have never known.

Father makes mistake going to court to Hnd out if child is his!

I just recently heard of another case where a father received a very demeaning letter from an 18
year old girl claiming to be his daughter. The first mistake he made was going to court demanding a
paternity test as no petition had been filed for support. The child was his. He is now paying support for a
child that wants nothing to do with him. According to the friend, who told me about him, he is about to lose
his home and everything he has worked for, as he can't afford to pay what was ordered by the court.
Furthermore, my friend told me that the mother is very well off. This is now having an effect on his marriage
and the children living with him. The court could care less. He owes the support to the older child is all the
court cares about. What about the father being deprived of his daughter for 18 years? Who cares? It's the
support that counts.

Fathers who are being alienated from children still pay child support

Brad wanted to reduce his child support obligation due to the fact that he recently lost his job with
the school and was on unemployment which was about to run out. Brad had no relationship with his
children for the past several years as the mother had alienated the children from him. His older son was
emancipated when he turned 21. Brad then filed a petition with the court to terminate and/or reduce his
child support for his youngest son due to the fact that his income had been reduced and based upon the fact
that the child wanted nothing to do with him. Brad attached over 30 exhibits documenting his attempts to
have a relationship with his son. He had sent him letters, tried calling him, had previously filed in court to
get counseling for him and his sons in order to build their relationship, etc. The mother and children agreed
to counseling and once he withdrew his petition, counseling ended. The judge summarily dismissed his
petition to terminate the child support stating:

The child "is not of employable age, and is dependent upon his parents for support.
Furthermore, the record shows that the petitioner moved out of the area where the boy resides but
has failed to arrange visits through relatives who remain in the area. The young boy's lack of
response to the father's sporadic correspondence and telephone calls does not establish grounds for
relieving the petitioner of his support obligations... ."

Brad moved because he was not working and found a better job in another part of the state. Many
parents move and still see their children. In my opinion. Brad's attempts were not sporadic as claimed by
the judge as Brad was making a fiill and good faith effort to see and have a relationship with his sons. As for
the relatives in the area. Brad was asked in court if he had attempted to contact the mother's parents to see
his children. The answer was no as he did not get along with them. Brad had no other relatives living in the
area. I would not consider her parents to be Brad's relatives as claimed by the court. This is how the courts
manipulate the facts.

Brad also submitted a report to the court from the County Health Department which stated:

"She went on to report that one son 'has no use for dad' and that other son did tell her that
he didn't want to visit his father". The report went on to state: "It is also likely that he would stand
to benefit by putting any ambivalence he has about his father to rest and allow himself to develop
a positive relationship with him. However, this will only be possible if this is supported by his
mother and bro ther" .

Obviously, the mother and brother are not going to support the child seeing his father. One of the
things the court will do, when it knows the mother has alienated the child from the father, is to make the
child responsible for determining if he wants to see dad. Of course, the mother wouldn't do anything to keep
the child from seeing his father now. The court knows things will get worse when this happens, not better.
But, it will not be the mother's fault now, it's the child making the decisions.
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I have heard where mothers tell the children "if you go live with dad, you will not see me anymore".
"If you go and visit dad you will make me sad and I will cry". They work on the child's emotions and the
court doesn't care. The parent who does this is forcing the child to believe that he has to protect that parent.
The only issue the court cares about is the father paying child support.

When speaking to Brad's new wife, she stated he had attempted again to contact his son by going to
his home, only to have the door slammed in his face. He also contacted the mother's parents. No help there,
but he didn't expect any. According to his wife, he was heartbroken, was depressed, and seeing a psychologist
after his son slammed the door in his face because he hadn't done anything to his son to deserve this. She
said, "You wouldn't believe how much this hurt him and was destroying him inside". But then again, according
to our court system, he is only a father who is good for only a check in the mail. Who is he to want to have
a relationship with his children? Another "beaten dead dad".

Brad relied on two cases to terminate his child support obligation.

Rubino V. Morgan. 224 A.D.2d 903, 638 N.Y.S.2d 524 (1996)

Turning to the substantive question of whether Family Court erred in relieving respondent
of his support obligation, we find no basis in this record to disturb the court's findings. The parties
were divorced in 1986 with physical custody of the daughter going to petitioner and visitation
granted to respondent. The daughter has refused to visit respondent since September 1988 when
she was 14 years old. At the time of the hearing, she was 17 years old. Respondent sent letters and
cards to his daughter fi*om May 1989 through January 1991. The letters were never answered.
Respondent has attempted to talk to his daughter without success. The record supports Family
Court's conclusions that the daughter chose to permanently breach her relationship with respondent,
notwithstanding her generalized claim of "emotional abuse", and that respondent did not contribute
significantly to his daughter's decision to distance herself from him. The evidence indicates
abandonment (Citation omitted) and, in addition, we cannot say that Family Court's findings that
respondent's actions were reasonable were not supported by the credible evidence (Citation omitted).

Family Court Act § 413 mandates that parents support their children until they reach the
age of 21. Nevertheless, a "child's right to support and the parent's right to custody and services are
reciprocal" and a parent may impose reasonable regulations (Citation omitted). Here, when all of
the daughter's actions are considered together, they constitute abandonment resulting in the
forfeiture of her right to support (Citation omitted). Furthermore, the record supports the conclusion
that respondent endeavored to exercise his visitation rights and maintain a good relationship with
his daughter (Citation omitted). Respondent's actions and requests were not arbitrary and there
was no evidence of malfeasance, misconduct or neglect (Citation omitted).

Radin v. Radin. 209 A.D.2d 396, 618 N.Y.S.2d 105 (1994)

A parent has a statutory obligation to support his or her child to the age of 21 years (Family
Court Act Sec. 413[l][a]. However, where a child voluntarily abandons the noncustodial parent by
refusing all contacts or visitation, without cause, the parent's support obligation can be terminated
(Citation omitted). Where a parent causes the alienation between parent and child or has not made
serious attempts to contact the child, abandonment will not be found (Citation omitted). Here, the
father's claim that his daughters abandoned him by not returning his telephone calls and not
contacting him merely indicates that there was a reluctance on the children's part to contact him,
especially after he told one of the daughters not to c£ill him again. A child's reluctance to see a
parent is not abandonment, relieving the parent of any support obligation (Citation omitted), and a
few telephone calls cannot be construed as a serious attempt to maintain a relationship with a child
(Citation omitted). The record establishes that the father contributed to the deterioration of his
relationship with his daughters. In sum, the father has not shown that his daughters constructively
abandoned h im.
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After the judge denied his request to terminate support, he transferred the remaining issue of
reducing the support to the hearing examiner. The hearing examiner reduced Brad's support obligation but
failed to follow the law. The hearing examiner made the reduction in support effective September, 2001
when the case was referred to him instead of January, 2001 when Brad filed his petition with the court. By
doing this, Brad would pay an extra $3,500. As Brad was current, he would have had a credit of over $3,500.
Brad did file an objection to this based upon Domestic Relations Law § 240(h) and Family Court Act § 449
w h i c h s t a t e s :

Family Court Act S 449. Effective date of order of support:

Any order of support made under this article shall be effective as of the earlier of the date of
the filing of the petition therefor, or, if the children for whom support is sought are in receipt of
public assistance, the date for which their eligibility for public assistance was effective.

McKinney's Laws of New York under § 449 states:

"Practice Commentary - . . . Prior to the enactment of this section, courts had held
that they had discretion in deciding whether to make an order of support retroactive to the
date of filing of the petition.

This section overrules such cases, and makes a retroactive order mandatory."

Subsequently, the judge did rule that the support order should have been reduced as of the date it
was filed in January and not the date it was transferred to the hearing examiner. It was a good thing he
followed through and filed his objections, otherwise he would have been out the $3,500.00.

Court refuses to lower child support where father
can no longer work in his field due to eye problem

and sentences him to six months in jail without a trial!

In October of 1997, the mother provided to the court a copy of their 1994,1995 and 1996 income tax
returns. The 1995 tax return showed Chris earned $31,000. As 1995 was the highest income, the court used
that in determining Chris's support obligation and maintenance payment. The court did not deduct
maintenance before determining child support. The court was also required to use the most recent income
tax return, not the previous one. The court issued a Pendente Lite order.

In 1998, the mother brought a violation petition against Chris. Chris was not informed of the court
date and did not attend. When he was informed of another court date, he appeared, was arrested and sent
to jail for six months for violating the support order of the court. He was not given a trial to present
evidence to the court.

Chris petitioned the Appellate Court for a stay pending appeal which was denied. Chris documented
that he had filed an affidavit with the Court which stated:

3. That I make this affidavit in opposition to my wife's motion for the relief sought for
child support, maintenance and for sole custody of the children and the marital residence on the
groimds that I am no longer able to maintain my job as a truck driver.

4. That your deponent has recently had his eyes examined and that during that eye
examine it was determined by Dr. E, O.D. that I had an eye problem that could not be corrected
with glasses. See attached report from Dr. E, O.D.

5. That your deponent, being a truck driver and fearful for his safety on the roads as
well as other on the highway, contacted the New York State Department of Motor Vehicles to ascertain
his status as a truck driver. That your deponent was told that he could no longer retain his commercial
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driver's license and must revert to a class D operator license. (Exhibit 4)

6. That your deponent is an unskilled laborer unable to find work and is currently
unemployed, without a home.

7. That I have not transferred any assets and have not secreted any marital assi'ts
and there is no basis for this accusation. That I am unable to make any maintenance paymmts to
my wife due to the fact that I am unemployed and cannot get my old job back. I can no lonj^iT do ihi*
job that I have done for the last twenty five years.

8. That a warrant was issued for my arrest and having me committed to tht* .SiirainuM
County Jail until I m£ike payment of all monies owed.

9. That I do not have the financial means to pay what is ordered by thi' court .iiid
therefore, as there is no time limit on my incarceration could serve more time than is rccjuin-il my
l a w .

It was now February 1999, a year and four months later, after spending six months in jail. Chris
could not get a court date to get his child support and maintenance reduced. Why? Because the court kni'w
that if Chris continued to drive with his medical condition, he would have been in violation of both Fi'tioral
and State laws and he would have been entitled to a reduction in child support. The object was to forcc him
to agree to an agreement to settle everything in his wife's favor in order to get his child support and
main tenance reduced.

This is extortion by the court. The court is only interested in money for the mother. Did the court
want him driving in violation of the law? In my opinion, yes. Would you want this father driving with an
eye condition that could cause an accident? Chris did the right thing, and was penalized by the court for
doing so.

Chris hadn't seen his daughter in several years because of the mother and the court system. Last
year he was finally was able to begin seeing her again. Chris stated that his daughter told him in front of
the psychologist that her mother had told her and her brother that the she had an affair for the children.
That's right, she had the affair for the benefit of the children! And the child believes it. I should mention
that Chris had done everything he can to have a relationship with his children. I almost forgot, the daughter
also complained to the psychologist that Chris never yelled at her as the mother had accused Chris of in
court. The child then stated the mother yells at her all the time to get her to do what she wants her to do.
Maybe the child feels at this point that because Chris doesn't yell at her he must not love her. How sad.

I recently talked to Chris, and he informed me that he was getting along very well with his daughter.
As for his son, when his son saw him at his graduation last year, his son came after him wanting to fight
with him. His son wants nothing to do with him.

Chris later on found out that his son entered the military and then tried to stop his child support
for his son. When he did this his daughter wanted nothing to do with him. Obviously, the mother and son
worked on the daughter. Chris had been able to rebuild his relationship with his daughter because of the
counseling they are receiving at a great cost to Chris.

Fathers making more money does not mean the mother is
entit led to an increase in child support!

Just because a father makes more money doesn't mean that the mother is automatically entitled to
an increase in her child support obligation especially if the parties have agreed to the amount of child
support to be paid. I have seen a number of fathers who have agreed to pay more child support because the
attorneys told them they have to pay more because they earn more. Who are these attorneys representing?



8 0

A few years ago, Edwin came to me as he had just received an increase of $10,000 in income, going
from $60,000 to $70,000 per year. The mother, on the other hand, had remarried, gotten pregnant, quit her
job, brought a new house with her new husband and decided that she wanted her ex-husband, Edwin, to
help pay for furnishing the house by claiming she could not meet the needs of the children and they needed
new furniture, etc.. It should be noted that Edwin had no say in his ex-wife getting remarried, pregnant,
quitting her job or buying a new home. Edwin then went to several attorneys who all told him that he was
going to have to pay more child support so he might as well agree to it. My first reaction was, he may not
have to pay more child support. The first thing Edwin did was demand a financial disclosure affidavit fi'om
the mother which detailed income and expenses. The financial disclosure showed that the mother and her
new husband had monthly expenses of about $2,800. The first thing we did was to deduct the husband's car
payment, car insurance, and their Mastercard and Visa bills as these had nothing to do with the support of
his children. We left in the mother's car loan, car insurance, food for the family, mortgage payments, taxes,
etc. After deducting the above bills, there was a monthly household expense of $2,200. There were six
people in the household, the mother, husband, new baby and Edwin's three children. Now assuming the
mother was not going to contribute anything to the cost of the children's expenses as she was not working
by her choice, Edwin would be responsible for 50% of the monthly household bills totaling $2,200 or $1,100.
Edwin was paying $295 per week child support based upon an income of approximately $60,000. As there
are 4.3 weeks in a month, he was paying about $1,270 per month child support. This was a $170 more per
month than his children's needs. \̂ ere is the mother contributing anything to the support of her children?
I thought both parents were to support there children. Why isn't the mother being forced to work to help
support the children? If the father quit his job, as the mother did, or decided to stay home because he
wanted to spend time with his new baby, do you think the family court would reduce his child support
obligation? No, it would not. Mothers get to choose if they want to work or not to support their children. Yet,
the father is being forced to support her new baby by her new husband to the tune of $170.00 per month.
The mother did not receive an increase in child support because Edwin was able to show the needs of his
children were being met, and no, Edwin did not get a reduction in his support. Remember, it is "momma
support" and the overage can be used on her new family as there no requirement it be spent on his children.

The case law relative to the above is as follows:

In Boden y. Boden, 42 N.Y.2d 210 at 211 (1977) the Court of Appeals indicated that a presumption
exists that the parties' anticipated the fiiture needs of the child by including support provisions in their
separation agreement as follows:

Where, as here, the parties have included child support provisions in their separation
agreement, the court should not consider these provisions as between the parties and the stipulated
allocation of financial responsibility should not be freely disregarded. It is to be assumed that the
parties anticipated the future needs of the child and adequately provided for them. It is also to be
presumed that in the negotiation of the terms of the agreement the parties arrived at what they
felt was a fair and equitable division of the financial burden to be assumed in rearing the child.
Included in these obligations is the financial responsibility of providing the child with adequate
and reasonable educational opportunities.

Absent a showing of an unanticipated and unreasonable change in circumstances, the
support provisions of the agreement should not be disturbed. [Citations omitted].

Unless there has been an unforeseen change in circumstances and a concomitant showing
of need, an award of child support in excess of that provided in the separation agreement should
not be made based solely on an increase in cost where the agreement was fair and equitable when
entered into [citations omitted].

Modification of child support provisions in a mutually agreed to separation agreement can also be
made ". . . upon proof . . that the custodial parent is unable to meet the needs of or provide adequate
support for the child" Demont v Demont. 200 A.D.2d 920 (3rd Dept. 1994) where "specific items of expense
have been detailed ..and "... the combination of the [custodial parent's] income and payments contributed


