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by respondent does not adequately meet the children's needs." Brescia v. Fitts. 56 N.Y.2d at 140-141. Under
Brescia v. Fitts. 56 N.Y.2d 132,140-141 the party seeking to modify the support provisions in a mutually
agreed separation agreement carries the burden to demonstrate "a change in circumstances."

"Changed Circumstances" do not include "... the increase needs of a growing child" or " increased
income of a noncustodial parent." Demont v. Demont. 200 A.D.2d 920 (3rd Dept. 1994); Matter of Healev v.
Healev. 190 A.D.2d 965,968; Brevetti v. Brevetti. 182 A.D.2d 606,608; and Matter of Bernstein v. Goldman.
1 8 0 A . D . 2 d 7 3 5 .

Plog V. Plog. 684 N.Y.S.2d 694,1999 N.Y. Slip Op. 00960 (3rd Dept. 1999)

[2] [3] Modification of the child support provisions in an agreement which survives a judgment
of divorce may be ordered upon a showing of changed circumstances establishing that the needs of
the children are not being adequately met (citations omitted). Among the factors to be considered
in such an application are "the circumstances as they existed at the time of the prior award and at
the time the application is made"• the increased needs of the children due to special circumstances
or to the additional activities of growing children * * * the increased cost of living insofar as it
results in greater expenses for the children a loss of income or assets by a parent or a substantial
improvement in the financial condition of a parent * * * and the current and prior life-styles of the
children" (citations omitted). Contrary to respondent's arguments, petitioner was not required to
establish an "unanticipated and unreasonable change in circumstances" (Citation omitted), as that
standard applies "only when the dispute is directly solely to readjusting the respective obhgations
of the parents to support their child[ren]" (Citation omitted).

In Triblev v. Triblev. 178 A.D.2d 819 (3rd Dept. 1991) the petition for upward modification of the
child support provisions in a separation agreement was denied upon the finding that nothing in the record
indicates the increased involved in raising the parties' teenage son constituted a change in circumstances
unanticipated by the petitioner at the time the stipulation of settlement was entered into.

Judge Kaye helps court to change statute
in order to defraud father of over $30,000!

In another case, the mother went into court claiming the needs of the children were not being met
as she had to work during the summer part time as a school teacher making about $37,000. Of course, the
hearing exsmiiner granted the mother the increase in child support. Hank filed objections to the increase as
the mother had not demonstrated what the needs of the children were that were not being met. The judge
then referred to her financial statement which showed that she had an income of $47,280 (including child
support) and monthly expenses of $2,514.60 and had purchased a house, a car and run up credit cards to
$5,000. The mother also claimed the increased costs included $50 for music lessons every eight weeks,
$75.00 for soccer plus equipment and baseball for $35.00 plus equipment. Hank followed through with the
objections and the judge reversed the order back to what the parties had agreed to because the mother did
not demonstrate that she could not adequately meet the needs of the children with her income and the
child support she was currently receiving from Hank nor did she demonstrate that the agreement when
entered into was either unfair or inequitable.

The mother took Hank back to court again claiming a change in circumstances to warrant an
upward modification and hired a new attorney. Hank again sought discovery from the mother. Even though
the court ordered the mother to provide Hank with her financial statements, he was only given part of the
documentation. He was not given copies of her tax returns or pay stubs even though he requested them
several times. After informing the court that he would seek an adjournment pursuant to Family Court Act
§ 424-a for her failure to produce said documents as required, the court sent him the material he wanted.
Hank discovered that the Financial Affidavit mailed to the court and the one mailed to him by the mother
were different and they were both notarized by same person and on the same date. Of course, this was
ignored by the court. When Hank appeared for trial, her attorney raised a new argument. Hank had
documentation going to court that the mother was now earning over $50,000 per year not including his
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child support payment, that she had just sold her home and netted over $100,000, had two cars and had
just purchased a horse. She can afford a horse, but she can't meet the needs of the children?

The following will demonstrate how the hearing examiner and the judge deliberately lied to Hank
in their orders in order to defraud Hank of over $30,000 and how the Appellate Court and Judge Kaye
helped cover up the illegal actions of the judge and hearing examiner.

The question to be asked is: Was Hank's Agreement made before the effective date of this statute?
If it was entered into before the effective date of this statute, then this statute is not relevant. The following
statute will be referred to as "paragraph h".

The case is based upon Domestic Relations Law § 240(l-b)(h) and Family Court Act § 413(l)(h)
w h i c h s t a t e s :

(h) A validly executed agreement or stipulation voluntarily entered into between the parties
after the effective date of this subdivision presented to the court for incorporation in an order or
judgment shall include a provision stating that the parties have been advised of the provisions of
this subdivision and that the basic child support obligation provided for therein would presumptively
result in the correct amount of child support to be awarded, (h) A validly executed agreement or
stipulation voluntarily entered into between the parties after the effective date of this subdivision
presented to the court for incorporation in an order or judgment shall include a provision stating
that the parties have been advised of the provisions of this subdivision and that the basic child
support obligation provided for therein would presumptively result in the correct amount of child
support to be awarded. In the event that such agreement or stipulation deviates from the basic
child support obligation, the agreement or stipulation must specify the amount that such basic
child support obligation would have been and the reason or reasons that such agreement or
stipulation does not provide for payment of that amount. Such provision may not be waived by
either party or counsel. Nothing contained in this subdivision shall be construed to alter the rights
of the parties to voluntarily enter into validly executed agreements or stipulations which deviate
from the basic child support obligation provided such agreements or stipulations comply with the
provisions of this paragraph. The court shall, however, retain discretion with respect to child support
pursuant to this section. Any court order or judgment incorporating a validly executed agreement
or stipulation which deviates from the basic child support obligation shall set forth the court's
reasons for such deviat ion.

The above statute became effective on April 2,1992. The parties' separation agreement was dated
October 5,1991 and was made part of the Judgment of Divorce dated June of1994. Notice that the separation
agreement was signed before April 2, 1992 when the statute became effective. What the court did was
require that the agreement made before April 2,1992 comply with the law after April 2,1992 in violation of
the above statute and case law.

The above statute specifically refers to any agreement made after April 2,1992 and only requires
the judgment or court order to state the reasons for deviation for agreements made after April 2, 1992.
Remember, the statute does not apply to agreements made before April 2, 1992.

Frankel v Siravn. 278 A.D.2d 66, 717 N.Y.S.2d 566 (1st Dept. 2000)

Plaintiffs claim that the child support provisions of the parties' separation agreement are
invalid because they do not comply with the requirements of the Child Support Standards Act
(CSSA) (Domestic Relations Law § 240 et seq.), is without merit, because the agreement was executed
prior to the effective date of Domestic Relations law § 240(l-b)(g). The agreements statement, that
the parties had been advised respecting the CSSA by their counsel, satisfied the requirements of
the law as it then existed.

As you read the following, ask yourself: Was there ex-parte communication between the mother's
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attorney and the hearing examiner?

COURT: — including an increase in income?

MR. ATTORNEY: Right. There are several different legal positions to be taken with it. but
that's one of them. The other thing is that the agreement doesn't express the statutory !an«,'uaj^i'
about the Child Support Standards Act. It simply has a provision in there that says that tht-yVo
aware of the fact that some new legislation's been passed. So I think that given the abscnci* of that
language of computation in there that the Court basically is in a position of calculating' tlu' ('SS.\
and applying it anyway.

COURT: All right. Because Hank is not represented by an attorney, I'm going to rxpl.im a
little bit about the law and see if that helps us put the matter to rest voluntarily.

The last part of Mr. Attorney's comment would be the easiest and first for mo to ad<lrt >s.
He's going to be arguing that the support agreement that was entered in the divorci' dors not
comply with the necessary terms set forth in the Child Support Law, because it doesn't explain
where the numbers came from. It doesn't explain how the Child Support Standards Act was applii-tl.
etcetera. I did a quick review of your divorce, and I think he*s right. It doesn't explain tlu'
things that are required to be explained.. . .

COURT: Originally, in '89 was the first part of the statute, and then there were changt's in
'92 and again in '95,1 believe, that affected all these different things that I am talking about. So the
bottom line is that, at this point, under the law, the Court is required where the prior support
agreement does not explain the things that it had to explain, the Court is required to say, okay, fine,
that was the rules, but now they get set aside, and we start over basing a new support order on it,
today's current circumstances. That's what Mr. Attorney is going to be arguing.

And if he can show that the order was not sufficient under the law, he will prevail. And then
my job would be simply to determine what is (mother) income, what is Hank's income, how do the
support guidelines apply to that.

COURT: . . . The law requires today that any child support agreement explain how the
Child Support Standards Act was applied, what the incomes were at that time, how the support
amounts were calculated, and if there was a deviation from the support guidelines, why? Those are
the things that are clearly and specifically required under the statute today.

The interpretation of the State Courts has been that where an old agreement doesn't meet
those requirements, the Court should enter a new order, because the old agreement didn't meet the
requirements....

Hearing Examiner John Beisel then continued to tell Hank, in order to get him to agree to the child
support increase, the following:

COURT: I would point out to you — maybe this will allay some of your concerns. If you
learn that something that you have made your decision based on today was incorrect, and if you
were tricked, defrauded with some incorrect paperwork, you would have the right to make an
application in the Court showing why you think that and what the new information is that should
have been considered, and I would consider that in the future."

The first thing that should be pointed out is this was the first time Hank had heard anything about
the argument that his agreement did not comply with the CSSA. This argument was not raised in any
court papers and had not been previously discussed in court. So how did Hearing Examiner Beisel know
about this argument prior to court? How was he able to review the separation agreement prior to court to
determine if it did comply with the law before knowing about the argument? Remember, the hearing examiner
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stated in court, "I did a quick review of your divorce, and I think he's right." Was there ex parte
communication here? If there was ex parte communication, this was illegal and the hearing examiner
should have recused himself. Hank requested an adjournment several times and was denied as it would
have no bearing on the outcome of the proceeding according to the hearing examiner. Was this a denial of
due process and taking advantage of a father who was representing himself? It was a good thing he was
representing himself otherwise he could have been legally stuck with paying the extra $70.00 per week as
the attorney would have convinced him he was getting a good deal as the court could have ordered him to
p a y m o r e .

Hank then filed an order to show cause with a petition for reargument based upon what the hearing
examiner had stated arguing that his separation agreement did comply with the law at the time. Hank
filed the order to show cause around December 29,2001. After not hearing anything he called the court to
find out if the hearing examiner was going to sign the order to show cause. I should mention that Hank, in
the order to show cause, also requested a stay of the $70 per week increase, and that his time to file
objections be stayed until his motion was heard. Hank was informed that the hearing examiner would
review the matter on January 11,2001. Hank then called around January 15,2001 and found out the court
was not going to sign the order to show cause and that he would be getting something in the mail. Based
upon this, Hank was forced to file objections to the December 20,2001 order. Obviously, the hearing examiner
was probably hoping Hank would not file objections to his order and then would be unable to appeal the
order to the Family Court Judge and Appellate Court if need be. Hank documented how he was duped by
the hearing examiner and her attorney with the following;

I have discovered that my agreement did comply with the Child Support Standards Act when it
was signed on October 5,1991. My agreement complies with paragraph "h" as it was written at the time
of the signing of our agreement as our agreement on page 5 states;

"D. Both Husband and Wife further state that they are familiar with the provisions of
the newly enacted revision to Section 240 of the Domestic Relations Law, and that each believes
that the amount of herein selected by the Parents is fair and will adequately address the best
interests of the chi ldren."

Paragraph "h" at the time of the signing of the agreement stated;

A validly executed agreement or stipulation voluntarily entered into between the parties
after the effective date of this subdivision presented to the court for incorporation in an order or
judgment shall include a provision stating that the parties have been advised of the provisions of
this subdivision. Such provision may not be waived by either party or counsel.

The statute at that time had no other provisions concerning what was needed to be in the agreement.

The court was stating that Hank's separation agreement did not comply with the way the law is
now and which took effect on April 2,1992 which was after the signing of parties' agreement.

The best way for me to explain this to you is for me to quote from a case which documents that his
agreement did comply with the law when it was signed on October 5, 1991 and that it is not required to
comply with paragraph "h" as written in April of 1992.

The fact that the separation agreement did not comply with the April of 1992 change is not grounds
for the court to change the parties support agreement which is in contradiction of the hearing examiner
and judge.

Sievers v Estelle. 211 A.D.2d 173, 626 N.Y.S.2d 592 (3rd Dept. 1995);

[1] The Child Support Standards Act (hereinafter CSSA) provides that an agreement which
deviates from the basic child support obligation "must specify the amount that such basic child
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support obligation would have been and the reason or reasons that such agreement or stipulation
does not provide for payment of that amount" (Family Ct. Act § 41311] [h], as amended by L.1992,
ch. 41, § 148, eff. Apr. 2,1992). The agreement at issue, which provides for no child support, clearly
deviates from the basic child support obligation, (FNl) and the parties' agreement contains neither
the amount of the basic child support obligation nor the reason for deviating therefrom. The
requirement that the agreement so provide cannot be waived by either party (Family Ct. Act §
413[l][h] and, therefore, petitioner's failure to raise the defect is irrelevant. The question to be
resolved is what effect the defect has on the parties' agreement.

[2] [3] Prior to the 1992 amendment, the CSSA provided only that an agreement
containing a child support provision must include a statement that the parties were
aware of the CSSA (Family Ct. Act § 413[l][h], as added by L.1989, ch. 567, § 8). In Matter
of Clark V. Clark. 198 AJ).2d 599,603 N.Y.S.2d 245), we considered the effect of the absence
of such a statement and concluded that an agreement would remain enforceable despite
the omission if in fact the parties were aware of the provisions of the CSSA when they
executed the agreement. We therefore remitted the matter in Matter of Clark v. Clark
(supra ) for a hearing on that issue (see, Gonsalves v. Gonsalves. 212 A.D.2d 932, 622
N.Y.S.2d 989). By amending the CSSA to require the inclusion of specific information, the Legislature
evinced the intent that the parties' general Imowledge of the rights and obligations created by the
CSSA is no longer sufficient.

The court in the above matter clearly stated "we considered the effect of the absence of such
a statement and concluded that an agreement would remain enforceable despite the omission
if in fact the parties were aware of the provisions of the CSSA when they executed the agreement."

The documentation clearly shows that Hank's separation agreement did comply with the law when
signed and, as such, the separation agreement is enforceable and is not invalid as claimed by the hearing
examiner and judge. After reading this, the hearing examiner again held that the agreement was made
part of the divorce in 1994 and, as such, was required to comply with the statute as written in 1992. He
cited no case law to support this position. Hank found two more cases that support his position, and again
filed objections with the judge. If you notice, this case law contradicts the statements of the hearing examiner
as to how the courts are handling agreements made before April 2,1992.

Clark V. Clark. 198 A.D.2d 599, 603 N.Y.S.2d 245

1] On January 10, 1991, when the parties entered into a separation agreement providing,
inter alia, that respondent would pay petitioner $200 per week in child support, the Child Support
Standards Act (hereinafter the CSSA) then in effect required the agreement to include a statement
that the parties were aware of the provisions of the CSSA (Family Ct. Act § 413 subd. 1 [h], as added
by L. 1989, ch. 567, § 8). Here, the parties' agreement does not contain such language, nor does the
record indicate whether they were aware of the CSSA. Thus, we cannot determine if their decision
to "opt out" of the CSSA was knowingly made (see, Sloam v. Sloam. 185 A.D.2d 808, 809, 586
N . Y. S . 2 d 6 3 1 )

[2] (3) Accordingly, we remit this matter to Family Court for a hearing on the issue of the
parties' awareness of the provisions of the CSSA. Should the court determine that they were not
aware of its provisions, the agreement insofar as it relates to child support is invalid (see, id., at
810,586 N.Y.S.2d 651). In such event, Family Court may adhere to its order because it adequately
identified the factors that induced it to vary the statutory [198 A.D.2d 600] amount of child support
and articulated its reasons for the amount actually awarded (Citation omitted). In the event it
finds that the parties were aware of the CSSA, Family Court must dismiss the petition
because petitioner did not show that the agreement was unfair or inequitable when
e n t e r e d i n t o , n o r d i d s h e e s t a b l i s h a n y u n a n t i c i p a t e d o r u n r e a s o n a b l e c h a n g e o f
c i rcumstances or tha t the ch i ld ren 's needs were not be ing adequate ly met (C i ta t ion
o m i t t e d ) .
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Unlike Clark v. Clark. Hank had clearly demonstrated that the parties were aware of the CSSA as
required by the CSSA at the time the separation agreement was entered into and therefore, the court could
not modify the separation agreement without establishing any unanticipated or unreasonable change of
circumstances or that the children's needs were not being adequately met.

Sloam V. Sloam. 185 A.D.2d 808 (2nd Dept. 1992)

It now requires, [185 A.D.2d 810] inter alia, that, in addition to reciting that the parties
were advised about the CSSA, an "opt out" agreement must set forth the amount of child support a
CSSA calculation would yield and the reason or reasons for not providing for that amount (L.1992,
ch. 41, §§ 146). However, we find that because the Legislature provided that this provision
was to take effect "immediately", it was not to be applied retroactively (see, Murphv v.
Board of Educ. of North Bellmore Union Free School Dist.. 104 A.D.2d 796, 797, ...), and we will
not apply the new law on appeal because the parties voluntarily entered into their
stipulation some two years before the amendment took effect.

According to the hearing examiner's theory, any separation agreement issued before April 2,1992,
and incorporated into a judgment of divorce after April 2,1992, is invaUd and not enforceable if it fails to
comply with the 1992 revision. This would mean every person who signed an agreement before 1992 has to
renegotiate their agreement or it may be summarily modified by the courts even if it complied with the
requirements of law at the time the agreement was made. This is absurd and this is not what the statute
m a n d a t e s .

Judge Mary MacMaster Work then issued her Decision and Order on April 9,2002 denying Hank's
objections to the hearing examiner's order by making statements she knew to be false in order to defraud
Hank of over $30,000 ($70.00 per week for the next 9 years totals of $32,760). In reading her decision and
order, remember how the hearing examiner told Hank why his separation agreement did not comply with
the law and that he would have to redetermine his support obligation. Notice how Judge Work deliberately
lies about paragraph "h". It should be noted that Hank received the mother's financial statements the
Friday before court, when the Court had ordered that they be served two months before.

Judge Work stated:

All of Hank's objections to the order entered on consent revolve around several issues.
Hank asserts that the Hearing Examiner advised him that the Judgment of Divorce did not conform
with the provisions of the Child Support Standards Acts (hereinafter CSSA) in effect at the time,
which entitled Ms. H to a de novo hearing on child support and that based on this alleged
misinformation he decided to settle the case instead of having a hearing. Hank argued that the
parties' Judgment of Divorce did comply with the CSSA. Hank further argued that he was wrongly
denied an adjournment, which he requested in Court the day of the hearing. The reason for the
adjournment request was because he had received Ms. H's financial documents three days before
the hearing and that he had not been able to research the issue of the application of the CSSA to his
Judgment of Divorce. Hank further argued Ms. H sold her home for a net gain of $100,000 on
December 15, 2001 and that decision to settle the case. Hank further pointed to a $2,400 preschool
deduction on Ms. H's taxes that he alleged was inaccurate. In support of Hank's request to remand
this to the Hearing Examiner he cited statements made by the Hearing Examiner in Court. In
essence the Hearing Examiner told him that if he had been tricked or defrauded by the financial
information supplied by Petitioner, and could prove it, he could come back to Court and reopen the
matter.' Hank further argued that the order entered on consent should be vacated because he did
not have counsel and was representing himself.

(This statement is false "In essence the hearing examiner told him that if he had been tricked or
defrauded by the financial information supplied by Petitioner, and could prove it, he could come back to
Court and reopen the matter.'" The hearing examiner stated "If you leam that something that you have
made your decision based on today was incorrect, . . The hearing examiner's statements to Hank were
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lies! Furthermore, his children were both over 10 years old and she has no other children.)

Counsel for Ms. H argued that the Court should not set aside a stipulation and that no
appeal may be taken from an order entered on consent. Petitioner argued that the amount of support
Hank was now obligated to pay was not much different from what he was paying when the child
care add-on was factored in. Petitioner noted that in reaching a settlement they waived their right
to receive date-of-petition arrears. Petitioner further noted that Respondent is a college graduate,
had represented himself in prior support proceedings, and had ample time to review Petitioner's
financial documents. Petitioner contended that her income was largely irrelevant in calculating
Hank's support obligation and that Petitioner had provided the disclosure to the Court three months
prior to the hearing.

The Court will not set aside this stipulation. The Court of Appeals has held that "Stipulations
of settlement are favored by the courts and not lightly cast aside (see Matter of Galasso. 35 N.Y.2d
319,321). This is all the more so in the case of'open court' stipulations (citation omitted)... where
strict enforcement not only serves the interest of efficient dispute resolution but also is essential to
the management of court calendars and the integrity of the litigation process." Hallock v. State of
New York. 64 N.Y.2d 224, 230 (1984).

("Integrity of the litigation process"? Where is the integrity when the court lies to a litigant about
the law in order to defraud him of over $30,000?)

Hank's argument that he was entitled to an adjournment is without merit, Ms. H's financial
affidavit, tax returns, and pay check stubs are very straight forward. Given Hank's educational
background and his familiarity with the paperwork, he had sufficient time to review the documents.
If Hank wanted to challenge the veracity of the contents of said documents, he should have requested
a hearing, and he could have asked those questions of Ms. H. The allegation that Ms. H may have
sold her home on December 15, 2001 is not a reason to reopen this matter since the alleged sale
took place afl«r the court date, December 3,2001. Hank was not entitled to an adjournment, so that
he could research the issue of the parties' Judgment of Divorce and compliance with the CSSA.
Litigants who choose to represent themselves must familiarize themselves with the applicable
areas of the law. While the Court tries to give self-represented parties some leeway, the Court could
not function if it granted an adjournments every time a self-represented litigant needed to research
a legal issue. The Court finds no merit to Mr. M's assertion that the Court should grant his objections
because he chose to represent himself rather than retain an attorney.

("Litigants who choose to represent themselves must familiarize themselves with the applicable
areas of the law?" What about the hearing examiners and judges?)

Hank contended that the matter should be remanded to the Hearing Examiner because he
believed that the Hearing Examiner misstated the applicable law concerning whether the parties
separation agreement and subsequent Judgment of Divorce complied with the CSSA requirements
in effect at the time. The respondent stated that he relied on the Hearing Examiner's statements
when he decided to settle the case. His argument begs the question. The Hearing Examiner never
stated how he would rule on the issue. He said he thought counsel for Ms. H may be right. The
Hearing Examiner stated that if counsel for Ms. H could show that the prior order did not conform
with the CSSA he would prevail on that point. The Hearing Examiner repeated this point and
clearly stated that this was a legal issue that counsel for Ms. H had to prove.' The Hearing Examiner
clearly advised both parties that they did not have to settle the case and that they were entitled to
have the Court make a decision.'

Even if this Court were required to address the issue concerning the parties' Judgment of
Divorce and the applicability of the language in FCA § 413(1 )(h), the outcome would be no different.
The Hearing Examiner did not misstate the law concerning the applicability of FCA § 413(l)(h) to
the parties Judgment of Divorce. The parties' separation agreement was executed in 1991. They
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were not divorced until 1994. At the time of the divorce, the CSSA required that a court
order or Judgment incorporating a validly executed agreement or stipulation comply
with the language set for in FCA § 413(l)(h). The Supreme Court, Appellate Division for the
Third Department has held that when the provisions of FCA § 413(l)(h) are not satisfied the issue
of child support should be addressed de novo. Mitchell v. Mitchell. 264 A.D.2d 535. 538 (3rd Dep't
1999) .

This Court will not disturb an agreement and stipulation entered into in open Court by the
parties. For the reason stated above Mr. M's objections are denied. The order entered on consent
and the decision on the motion £ire affirmed. This shall constitute the decision and order of the
C o u r t .

Again paragraph "h" states: "A validly executed agreement or stipulation voluntarily entered into
between the parties after the effective date of this subdivision presented to the court for incorporation in
an order or judgment shall include ..." It holds agreements made after April 2, 1992 have to comply, not
judgments made after this date as stated by Judge Work. The statute specifically holds that agreements
made before April 2, 1992, such as the parties agreement made in October of 1991, do not have to comply
with the law as written in 1992. Judge Work's statement "At the time of the divorce, the CSSA required
that a court order or Judgment incorporating a validly executed agreement or stipulation comply
with the language set for in FCA § 413(1)(h)" is totally false as it required agreements made after April
2,1992 to comply and the judgments or orders only had to address agreements made after April 2,1992.
Judgments did not have to comply for agreements made before April 2,1992. The statute has to be read as
a w h o l e .

Judge Work also said that the hearing examiner never stated how he would rule. Maybe not directly,
but his comments and statements to Hank clearly show how he was interpreting the law. Certainly, after
listening to the hearing examiner, Hank could make no other interpretation of the law other than his
separation agreement did not comply with the law. This is how the judges manipulate the decision to cover
up the fraud they are committing. Both the hearing examiner and judge belong in jail! They should not be
held to be above the law!! This is larceny at its best! Why isn't this official misconduct or issuing a falsecertificate (see pagê)?

When Hank went to the Appellate Court for the Civil Appeals conference the judge tried to persuade
him to not go through with the appeal, telling him that he had agreed to it and was therefore bound by the
agreement. The judge didn't care if Hank had been lied to or not. These judges, make no mistake about it,
are there to protect the mother and comrades in arms.

What does the Appellate Court do? See if you can find the faulted reasoning of the judges in order
to def raud Hank.

Rose, J.

Appeal from an order of the Family Court of Ulster County (Work, J.), entered April 9,
2002, which, in a proceeding pursuant to Family Court Act article 4, denied respondent's motion to
vacate a prior order entered on consent.

The parties, who married in 1987, are the parents of two children bom in 1988 and 1990. In
October 1991, the parties executed a written separation agreement including a provision specifying
the amount of child support to be paid by respondent. This agreement was later incorporated by
reference, but not merged, into a judgment of divorce entered in June 1994. In July 2001, petitioner
sought an upward modification of child support. During the parties' appearance before a Hearing
Examiner, petitioner asserted that Family Court could ignore the child-support provision of the
divorce judgment and set support at the guideline amount provided by the Child Support Standards
Act (see Family Ct Act § 413; Domestic Relations Law § 240 [1-b]) (hereinafter CSSA) because the
agreement incorporated in the judgment did not contain the recitals mandated by the CSSA (see
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Family Ct Act § 413 [1] [h]; Domestic Relations Law § 240 [l-bl). The Hearing Examiner told
respondent, who was appearing pro se, that if the agreed upon amount did not comply with the
CSSA guidelines, petitioner would prevail because the divorce judgment did not appear to contain
the statutorily mandated recitals. After the Hearing Examiner denied respondent's request for an
adjournment, the parties reached a compromise as to the amount of increased child support and
consented to entry of an order. The Hearing Examiner denied respondent's later applications for
reconsideration or vacatur of the order, and Family Court then denied respondent's objections to
the Hearing Examiner's decision, prompting this appeal. We affirm.

Upon review of the record, we find no merit in respondent's contention that he was mish-d
into believing that the parties' agreement did not comply with the CSSA. While their a«:n'rnu nt
may have qualified for incorporation despite its lack of the recitations mandated by Donu -^tic
Relations Law § 240 (1-b) and Family Ct Act § 413 (l)(h) because it was executed before thr st.Uiiti-s
were amended in 1992 (see Sloam v Sloam. 185 A.D.2d 808,810 [1992]), the 1994 divorce jiul^Murnt
failed to set forth Supreme Court's reasons for accepting the parties' deviation from thi- ('.SSA
guidelines as required by Domestic Relations Law § 240 (1-b) (h). As there is nothing in thi- nrord
to indicate that this omission was a mere oversight, we conclude that the judgment is inefTi-ctivc to
the extent that it purports to incorporate the child support provisions of the parties' agroenuiU < si:i:
Brown v Powell fBrownl. 278 A.D.2d 846 [20001: Matter of Riggie v Riggie. 217 A.D.2d 909 1199r>|).
Thus, there was no misrepresentation of the effect of the divorce judgment and, if the Ih'Mrinj^
Examiner had reached the issue, it would have been appropriate to disregard the judgment and
decide child support de novo (see Mitchell v Mitchell. 264 A.D.2d 535, 538 [1999], Iv denied 94
N.Y.2d 754 [1999]).

One has to give the Appellate Court credit for the Slick wording they used. In the first sentence,
they hold that the separation agreement did not comply with the CSSA when in fact it did comply with the
CSSA when written in 1991 as previously documented. In the first part of the second sentence they stated
that it did not comply because it was written before the CSSA was amended in 1992. We can therefore
assume, it did comply with the statute when written as the court would have stated it didn't comply with
the statute when written, the court would not have had to state the reason it doesn't comply is because it
was wri t ten before 1992.

The 1992 amended statute does not require the agreement written in 1991 to comply with the 1992
version as being held by the court. Why didn't the court look at whether the agreement complied with the
statute at the time it was written? Because if they did, they would have been forced to hold that it did
comply and it would have meant the mother would not be able to keep the $70,00 per week and that the
judges misinterpreted or lied in their orders and /or statements in court.

In the second part of the sentence, they then stated that the supreme court judgment did not
comply as it did not set forth the reasons for accepting the parties reasons for deviation.

Wait a minute. There was no proof that the agreement deviated fi'om the CSSA as written in 1991.
The figures were not required to be given, only the amount of child support and that the parties had made
aware of the CSSA. The agreement specifically stated the amount of child support and that they had been
made aware of the CSSA. The agreement only deviates from the statute as written in 1992 which is not
applicable.

The next point is that the statute had to be taken as a whole. The statute as stated in the first line:

"A validly executed agreement or stipulation voluntarily entered into between the parties
after the effective date of this subdivision presented to the court for incorporation in an order or
judgment shall include a provision stating that the parties have been advised of the provisions of
t h i s s u b d i v i s i o n . . . .

The court shall, however, retain discretion with respect to child support pursuant to this



9 0

section. Any court order or judgment incorporating a validly executed agreement or stipulation
which deviates from the basic child support obligation shall set forth the court's reasons for such
d e v i a t i o n .

There was no need for the court to state the reasons for deviation in the judgment of divorce as
there was 1) no proof that it deviated from the CSSA when written in 1991 and, in fact, it complied with the
law at the time and 2) the statute is only referring to agreements made or written after April, 1992 that are
being incorporated into a judgment or order and does not apply to agreements made before April 1992
being incorporated into a judgment or order and 3) there was no requirement prior to April, 1992 that
r e a s o n s f o r d e v i a t i o n h a d t o b e s t a t e d .

The Appellate Court just helped the lower court judges to defraud Hank of over $30,000 and no one
reading this order would know what they just did or how they did it. People mistakenly believe judges are
hones t . )

As to respondent's contention that the consent order should be vacated because the Hearing
Examiner denied him an adjournment, we find no evidence of an abuse of discretion (see Gutin-
Nedo V Marshall. Cheung & Diamond. PC. A.D.2d , , 753 N.Y.S.2d 548, 549-550 [2003]).

Cardona, P.J., Mercure, Spain and Kane, JJ., concur.

Is this legalized extortion, fraud or grand larceny?

Hank then sought permission to appeal to the New York State Court of Appeals. On October 28,
2003 Judge Judith Kaye ruled:

A motion for leave to appeal to the Court of Appeals in the above cause having heretofore
been made upon the part of the appellant herein and papers having been submitted thereon and
due deliberation having been thereupon had, it is

ORDERED, that the said motion be and the same hereby denied.

Obviously, Judge Kaye is going to help the mother and protect the lower court judges in defrauding
Hank of over $30,000. Make no mistake about it, Judge Kaye is corrupt and has no respect for the laws of
this State or of the United States as will be fully documented herein.

Fathers ordered to pay more than required

Kyle was ordered to pay more than was required. In this case, after a trial, the court determined he
was capable of working a 40 hour week. His income for the year would be $12,480 less PICA tax of $955 for
a CSSA net of $11,525. He then stated that Kyle's presumptively correct amount of child support obligation
would be $50.00 per month. The Court then awarded the mother $44.00 per week stating that the award
deviates from the CSSA upon consent of Kyle as Kyle requested $44.00 per week which more than reasonably
m e e t s t h e n e e d s o f t h e c h i l d .

First off, Kyle was not working a 40 hour week. While in court, they tried to get him to agree to pay
more in child support. When they first went to court, the court ordered him to pay $44.00 per week child
support until a hearing was held. They then tried to get him to agree to pay over $70.00 per week to which
he refused to agree. His attorney then requested that the support stay at the $44.00 level until the trial was
over. By agreeing to the $44.00 instead of the $70.00 per week now constitutes requesting $44.00 per week
and consenting to same. At no time was Kyle informed of the law that the most he could be ordered to pay
was $25.00 per month. He was not informed of the requirements of Family Court Act § 413(l-b)(h). Klye
lives a simple life and does not have any large expenses. Be careful of what you request of the court because
it can come back to haunt you. The reason for the request can be twisted by the court. In addition, if he had
requested and consented as stated, then why was there a need for a trial? Furthermore, he was never
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informed of the correct amount of child support pursuant to the CSSA.

Kyle then filed objections to the order. The opposing counsel from the SCU filed a rebuttal and
objections. Of course, the judge took everything she stated and ignored Kyle's documentation. The judge
then held that he once had a job paying $11.00 per hour and then determined his support obligation to be
$69.00 per week. The hearing examiner stated:

Respondent earned $7,702 in 2000, based on wages of $11.00 per hour as a qualified welder
when he used his own tools. He testified that he only has one (1) tool left. He left that job two (2)
years ago to build his house and he lived off savings, as well as friends and family who helped him.
Petitioner requested that this hearing examiner impute income to respondent based on his prior
wages of $11.00 per hour, however, in light of respondent's current wages, and the lack of any
evidence that the respondent is currently able to earn $11.00 per hour, petitioner's request
to impute income is denied. See, Cattarau^s Countv Commr. of Social Services. Ex. rel. Bund
V. Bund 259 A.D.2d 973, and Alessi v. Alessi. 289 A.D.2d 782."

The judge could care less. How dare a father try to reduce his child support to comply with the
CSSA! I should mention the child is now three (3) years old and Kyle was just informed of the child when
the mother sought support fi-om him. Kyle had been deprived of his daughter for 3 years. So what is the
court's position? Kyle previously filed for visitation. The court ordered that he have an alcohol test at a cost
of $125.00 which he could not afford and further ordered that he go to several counseling visits at a cost of
$100.00 per visit which he also could not afford. Kyle takes care of his child by his wife while she works the
3 to 11 shift. Yet, he is not able to take care of the other child? What am I missing here? When the mother
makes an allegation, and the father doesn't see the child, the father has to jump through hoops to be able to
see his child. Kyle stated he put up a sign on the side of his house so everyone going by could see it telling
the child he loves her and she was welcomed any time.

The judge then held that the agreement for the $44.00 was only one way. The agreement was
between the hearing examiner and Kyle, and therefore, the mother was not part of it. The judge held that
Kyle had the ability to earn more than $6.00 per hour and then based it upon his part-time $11.00 job of
several years ago. Kyle stated that this was a part-time job and he had to supply his own equipment to earn
the $11.00 per hour. Kyle told the court that the reason he left was because the company moved out of his
area and he did not have transportation to the area where they moved to. Furthermore, it was only a
seasonal job, not a year round emplojonent. They hired people when they needed them and then laid them
off when they didn't.

The order stated:

"Additionally "earning capacity" as opposed to "actual earnings" is a primary consideration
in fashioning an award of support.. See Powers v. Powers. 171 A.D.2d 737. It is appropriate to
impute income where the father has voluntarily left his employment. See Hickland v. Hickland. 39
N.Y.2d 1, Miller v. Miller. 137 A.D.2d 536."

Based upon this interpretation, no father would be entitled to a reduction in child support as he
would always have the "potential" to earn the most he ever earned. Kyle left; the $11.00 per hour job well
before he even knew he had a daughter and because the company moved and because it was only a temporary
employment, therefore he did not willfully reduce his income to avoid paying child support. This ignores
the hearing examiner's finding above that there was no proof that he could earn the $11.00 per hour and
v i o l a t e s t h e s t a t u t e .

The courts have held that in order for the court to consider a parties ability to earn as a grounds for
requiring the party to pay support, there must be a showing that the party had not taken reasonable steps
to earn such income, and done so in bad faith. Hickland v. Hickland. 39 N.Y.2d 1; Matter of Sullivan y,
Sullivan. 55 Misc.2d 691. The court in this case failed to demonstrate that Kyle could easily or immediately
find a job paying $11.00 per hour and there was no finding that he took his current employment in bad
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f a i t h .

The judge further stated:

"Although respondent claims that he is medically unable to continue welding, he provided
the Court with no medical evidence of the same and therefore his own statement must be viewed as
totally self-serving."

Kyle had problems welding because of a big lump on his forehead. The lump caused headaches
when wearing the headgear in order to weld. The head gear would rub against the lump. The lump was
very visible as it protrudes and had to be seen by the hearing examiner. Kyle said he pointed it out to him.
You can certainly see it without it being pointed out. Why is it that whatever a father states is called "self-
serving" yet, mothers claims are considered to be true without any proof?

Now we have the court telling a father what he has to earn. If this family was intact, the court could
not tell the father what he has to earn or what job he has to take to support his children.

Kyle currently works at his part-time job in the mornings and his wife works the 3 to 11 shift about
hour away. She earns more than $11 per hour. Kyle stays home and takes care of his younger daughter
while the mother is working. This certainly saves on day care for the child and allows the child to be with
a parent most of the time. Why shouldn't Kyle be allowed to stay home and take care of his daughter while
his wife works? The court wants him paying child support for a child he cannot have a relationship with
and did not even know about because of the mother's actions. Reward the mother!

Kyle is now being forced to appeal the court ruling and will probably be brought back to court as he
cannot afford to pay what the court had ordered. More money for the attorneys and more money for the
State from the Federal Government.

Kyle was back in court on a violation petition. He could not afford to pay what the court had ordered
and was in arrears. Kyle's first attorney failed to prepare him for court and what he needed to determine
his support obligation. Kyle filed for a modification which was dismissed for failure to state a change in
circumstances. As business picked up, Kyle worked a 40 hour week at $6.00 per hour and was expected to
get a raise to possibly $7.00 per hour. Kyle also kept track of job opportunities in his area and the places he
sought employment. The only job he found involving welding was for $8.50 per hour. He was not qualified
for the job as the employer was looking for someone with experience reading blue prints which he did not
h a v e .

As for the violation petition, one of the defenses was that he did not have the ability to pay his child
support as ordered. Kyle prepared himself this time for court. He had the listing of the jobs he had applied
for and what they were paying. Kyle's attorney got him to admit that he had not made the payments as
ordered. According to Kyle, the court refused to allow him to submit any evidence that he could not earn the
amount of income needed to pay the child support that was ordered and that the court refused to allow him
to present any evidence to defend himself. Kyle stated that his new attorney refused to submit any of the
evidence of his employment searches, or that the only welding job was for $8.50 per hour and that he wasn't
qualified for it. They told him this was not relevant as his court order of $69.00 per week was on appeal.
They were not going to let any evidence in showing he could not afford to pay what was ordered. Fathers
are not allowed to defend themselves in court.

Kyle then received the order from the court finding him in willful violation of the court order and
stated this was on consent of the parties. Kyle may have been in violation of the order, but he was not in
willful violation of the court order and he never admitted to being in willful violation. (Upon reading the
transcript the word "willful" was used. Kyle did not know what he was agreeing to. He did as his attorney
told him.) The order then sentenced him to 30 days in jail which was suspended as long as he complies with
the order. Furthermore, the mother was given a judgment in the amount of $2,673.65 which collects 9%
interest per year plus another judgment for $969.81 for day care. He was also ordered to pay $150.00 for



9 3

the mother's attorney fees within 30 days. This is a kangaroo court. Now he had to appeal these orders. I
find it interesting that the hearing examiner's order finding him in contempt is dated and entered October
21,2003, and the judge's Order based upon the hearing examiner's finding of willfulness on consent is also
dated and entered October 21, 2003. Kyle wasn't even given time to object to the hearing examinur's
determination of commitment. This is called due process in New York.

Kyle's letter from his attorney who charged him $750 to represent him in court stated:

As the Court may be aware, I represented Kyle in the above-referenced matter I fd a
phone call fi'om my client's mother indicating that he had received an Order on Consent that imiic
that a 30 day suspended sentence had been imposed. I retrieved from the Court file a ccipy ••ftin'
Order in question, as it appears that the Order was inadvertently served upon the parties thi'iUM-U (•>.
rather than the attorneys.

It is respectfully submitted that the parties agreed that there would be a finding of a uillliil
violation, and that the sanction would be the payment of attorney's fees to the Department K-ial
Services within thirty days in the amount of $150.00. It was specifically agreed that then' would
not be any suspended jail sentence. In addition, I do not beUeve that either party a.^ki-d lor a
confirmation of the determination. If the Court could please review the transcript of the proci'iding
and amend the Order accordingly, it would be greatly appreciated.

Kyle's mother stated that they did not gave him a chance to defend himself She further said the
attorney told her "there is no defense to a willful violation unless you're under a beer truck somewhere!".
The mother's question was: "Why would a defense' attorney have you plead to a willful violation? She also
said Kyle had paychecks showing he was paying the $69 and the arrears amount as it was coming out of his
paycheck each week!

Who was the attorney representing? Why would she allow her client to agree to a willful violation,
pay attorney fees, and make up the alleged back child support? She literally gave the mother and her
attorney everything they wanted with no fight. This is what attorneys do to fathers only to claim afterwards
that they did a great job as the father didn't go to jail. Why didn't she fight it and get the evidence in to show
that he couldn't afford to pay what the court had ordered?

In the objections to the judge, we argued that he had incompetent counsel when she told him there
was no defense to not paying child support even though she was given evidence showing he could not afford
to pay and could not earn sufficient income to pay what had been ordered.

A finding of a willful violation, in turn, "requires proof of both the ability to pay support and
the failure to do so" Matter of Powers v. Powers. 86 N.Y.2d 63, 68, 629 N.Y.S.2d 984).

We also argued he could not be held in contempt if the court was able to deduct his child support
obligation from his employer which was being done. Kyle had also filed his own petition and cross-petition
arguing he could not earn the $11.00 per hour.

Kyle also obtained his transcript of the proceeding. The agreement was already made when they
went to court. The transcript states:

THE COURT: All right. What's the status of the petitions today. Counsel?
MOTHER'S ATTORNEY: All right. Your Honor, with respect to the violation petition that was filed
on behalf of my client, it's my understanding that the Respondent, Kyle, consents to a finding of a
willful violation. We're asking that the Court enter a judgment in the sum of $2,673.65 in favor of
mother which represents child support arrears. In addition, a judgment will be entered in favor of
mother in the sum of $969.81 for day care expenses, which are day care arrears and up through
September 12th, 2003. In addition, on the sanction to the Respondent, he will be responsible for the
payment of attorney's fees in the sum of $150 payable within 30 days through the Support Collection
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Unit. As the Respondent is presently employed, there will be — it's not going to be a payment
directive with respect to the two judgments. It will be collected administratively.

(This means Support Collection Unit will take out extra money from his paycheck to pay the arrears.)

THE COURT: Any additions or corrections with respect to that petition, Attorney G?
KYLE'S ATTORNEY: That's my understanding of the agreement.
THE COURT: And, sir, did you understand what the attorney said?
K Y L E : Y e s .
THE COURT: Do you have any questions?
KYLE: No, I don't.
THE COURT: Is that your understanding of the agreement with respect to the violation petition?
KYLE: Yes.
THE COURT: Yes?
KYLE: Yes.
THE COURT: All right. And with respect to the modification petition, before Counsel came in, I
indicated that with respect to the request for reduction, it's my understanding that Judge Q on
March 24th made a finding, sir, that you have the ability to earn $11 per hour. There's nothing in
the petitions, even if proven, that would show to me anything that would negate Judge Q's
finding that was just made this March that you don't have the ability to earn $11 per hour. I
mean — what I mean to say is that the petition, even if proven, would not negate that finding of
Judge Q as far as I'm concerned. So with respect to the request for reduction, I think you're going
to have to wait until the Appellate Division makes a decision on whether or not he was right or
wrong with respect to your ability to earn $11 per hour. Now what's — but there was another
issue with regard to child care. Is that still an issue or —

(Notice how the judge caught himself? Does this mean that the court would not accept proof that he
could not earn the $11.00 per hour? How does a father modify an order based upon an imputed income that
he cannot make? Why wasn't his attorney arguing on his behalf? Why did she allow him to plead to a willful
violation? Did the hearing examiner tell her he would not accept any evidence that he could not afford to
pay what had been ordered? Was this the creating of another "deadbeat dad" or "beaten dead dad"?)

According to Kyle, he didn't know what was happening in the court as he did as his attorney toldhim to do. Furthermore, a lot of fathers are afraid to speak up in court not knowing what their attorney or
the judge will do. When I first spoke to Kyle after the proceeding, he thought he only agreed to a violation
as he was mistakenly told that there was no defense to violating the court order. It wasn't until he received
the transcript that he realized he had agreed to a willful violation.

Kyle filed another modification petition claiming he was now working 35 hours per week at $6.00
per hour and that he was unable to find a job paying $11.00 per hour. He included his job searches as well.
I am sure the court is going to dismiss it claiming no change in circumstances. There was a change, he is
working full time earning less money and he cannot find a job paying more in his area. The argument was
also over a period of one year he will earn more working 35 hours per week at $6.00 per hour then he earned
working part-time seasonal at $11.00 per hour.

I was right. The court dismissed his petition and told Kyle that he had to apply for a job every day
before the court will even consider lowering his child support obligation. According to Kyle, the court further
stated that since his matter was on appeal, they could not lower his potential income of $11.00 per hour. To
add insult to injury, the court dismissed his petition with prejudice and then ordered him to pay the mother's
attorney, $50.00. Upon information and belief, the attorney works for the County Support Collection Unit,
but the mother receives the money?

After having his petition dismissed, the mother filed a violation petition because she saved up
receipts from September totaling $71.00 for medical payments. She then gave them to him in January I
guess, he did not pay them fast enough for her.
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No support f rom mothers

In a number of cases, the mothers agree to give the father custody of the children. In order for the
father to have custody he had to waive his right to receive child support from the mother. Why? The father
and the mother know that if he does not accept this offer the court will award the children to the mother
and he will pay child support to her. The mother has the control over custody and parenting time as well as
support.

Ivan had a separation agreement giving the mother custody of the children and child support. A
month later, Ivan said they had reached an agreement that he would have custody of the children and she
would pay no support. As for the other terms of the agreement concerning parenting time and other issues
were left the same as the mother considered them to be fair. The mother was earning about $19,000 and
Ivan about $33,000. The supreme court granted the divorce and accepted the agreement as written. Would
the court have accepted the agreement if the mother had waived child support from Ivan?

Order fails to comply with Paragraph "h" and mother
does not have to pay child support even though she earns

m o r e t h a n d o u b l e o f w h a t t h e f a t h e r e a r n s ?

Domestic Relations Law § 240(l-b)(h) and Family Court Act 413(l)(h) state:

(h) A validly executed agreement or stipulation voluntarily entered into between the parties
after the effective date of this subdivision presented to the court for incorporation in an order or
judgment shall include a provision stating that the parties have been advised of the provisions of
this subdivision and that the basic child support obligation provided for therein would presumptively
result in the correct amount of child support to be awarded. In the event that such agreement or
stipulation deviates from the basic child support obligation, the agreement or stipulation must
specify the amount that such basic child support obligation would have been and the reason or
reasons that such agreement or stipulation does not provide for payment of that amount. Such
provision may not be waived by either party or counsel. Nothing contained in this subdivision shall
be construed to alter the rights of the parties to voluntarily enter into validly executed agreements
or stipulations which deviate from the basic child support obligation provided such agreements or
stipulations comply with the provisions of this paragraph. The court shall, however, retain discretion
with respect to child support pursuant to this section. Any court order or judgment incorporating a
validly executed agreement or stipulation which deviates from the basic child support obligation
shall set forth the court's reasons for such deviation.

James had just appealed his Judgment of Divorce as it failed to comply with paragraph h above.
James and his ex-wife had joint legal and physical custody of their daughter. Each waived child support
from the other. No one told James that he was entitled to receive child support from the mother as his
income was half of that of the mother's. The mother made $36,000 and James earned $15,000 per year.
There was no statement in the parties' stipulation made in court, or in the judgment of divorce, stating the
reason or reasons for the deviation or the reason why the court accepted the deviation. Luckily, James's
attorney did file a timely notice of appeal. If the incomes were reversed, would the court or the mother's
attorney have allowed James not to pay child support? The Appellate Court ruled:

On appeal, defendant does not pursue his claim that he entered into the stipulation under
coercion. Rather, for the first time, he seeks to set aside the stipulation on the ground that it does
not comply with the Child Support Standards Act. Since this precise issue was not raised by him in
the proceedings before Supreme Court (compare Clark v. Liska. 263 A.D.2d 640; Cordero v. Cord^ro,
200 A.D.2d 491; Gaines v! Gaines. 188 A.D.2d 1048, we conclude that it is not properly before us
(see Matter of Young v. Young. 299 A.D.2d 783: Fascaldi v. Fascaldi. 209 A.D.2d 576,578). Defendant's
recourse, if any, is a plenary action to set aside the stipulation (see, e.g. Matter pf Young v. Young,
siiprfl! v.. Zavaglia. 234 A.D.2d 1010: Frieland v. Friland. 200A.D.2d 484: compare Tartaglia
V. Tartaglia. 260 A.D.2d 628 [action commenced to set aside parties' separation agreement]).
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The mother's attorney never raised this issue in her brief to the Appellate Court. This clearly shows
the court will research the law for the benefit of the mother. I can tell you firsthand, they do not do it for
fathers. Here the parties' agreement and the judgment of divorce fail to comply with the law and they were
both in the mother's favor. Nothing was done. Convince me that both attorneys and the judge did not know
that the agreement did not comply with the law. If they knew, which they should have, they committed a
fraud upon James. Was this a conspiracy to prevent James from collecting child support?

According to James when he went to the Appellate Court for the civil appeals conference the judge
told him that since he agreed to the agreement he was bound by it, and that it made no difference if it
complied with the statute or not. The judge told him that he was wasting his time and the court's, causing
strife with his ex-wife and told him that his appeal would probably be dismissed. According to James,
during the conference, the judge told him to leave the conference room in order that he be able to talk to the
wife's attorney in private. The judge had the wife's attorney present the whole time James was there. Was
this ex parte communication? Was this illegal? Were they trying to figure out how to intimidate James to
force him to give up his appeal? It seems the judge was more interested in getting James to drop his appeal.
It must be, mothers don't pay child support!

When James returned to the room the judge made him empty his entire briefcase and then had an
officer pat James down to make sure he had no recording devices on him. According to James, the judge told
him that the attorney had accused him of concealing a recording device. There was no recording device.
Even if there was one, what crime would James have been committing? Obviously, the judge must be
paranoid about what he stated in order to try to get James to drop his appeal based upon the judge's and his
assistant's statements to him. Now they can claim they never made any such statements. It would be the
judge's word and his assistant's against James'. A judge wouldn't lie. Would he?

Before the appeal was perfected or submitted to the Appellate Court, James filed for child support
in a plenary action in family court documenting that the agreement did not comply with paragraph h of
section 240 of the Domestic Relations Law. The agreement did not state what James was entitled to for
support, or even that he was entitled to support. The agreement did not state the reasons for the deviation
from the child support guidelines as he was not receiving support from the mother This was done to protect
James' right to collect child support in case the Appellate Court ruled against him.

Immediately after the filing for support, the mother kept the child from James claiming the child
did not want to see him. James went to court to enforce his time with the child. The judge ordered that the
agreement for joint custody be followed and ordered the two weeks on and two weeks off with the middle
weekend going to the other parent. The mother continued to violate the orders and kept the child informed
of her versions of the what was happening in court in violation of the court orders. The mother also changed
her vacation plans in order that her vacation time be during James' time so he would not see his child for
six weeks. James had over 20 e-mails from the mother which demonstrated that she was interfering with
his rights per their agreement and court orders. The mother was keeping the child and sought sole custody
of the child claiming the child now wanted to live with her. The court dismissed both petitions. The court
refused to hear the violation petition by James and the attempts by the mother to alienate the child from
James, as the court knew James had a lot of evidence against the mother. The court was protecting the
mother again!

The hearing examiner did rule in his favor concerning support stating:

.. The sole basis for requesting a modification of the Judgment of Divorce is the allegation
that Judgment of Divorce (which incorporates but does not merge a stipulation between the parties)
does not comply with the requirements of FCA § 413 in that it does not state the amount of basic
child support that would have been awarded had the parties complied with the Child Support
Standards Act. The Motion to Dismiss filed by the (mother) claims that the stipulation was sufficient
to meet the requirements of the above cited statute. I find otherwise. There is nothing in the
stipulation that recites what the support requirements would have been if the parties had not
opted out of statute."

V
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James then went to family court for his hearing on child support. When James went to court he
learned the hearing examiner was no longer hearing the matter, and that he was now before Judge Hall.
The mother's attorney had made a motion with the court to dismiss James' support petition as she claimed
James had not submitted his financial disclosure to the court or to her. James filed papers in opposition
stating in part:

4. The petitioner on March 13, 2002 filed with the court an original and four copies of his
F i n a n c i a l D i s c l o s u r e F o r m .

5. That the Notice of Motion is dated September 17, 2002 and mailed to the petitioner on
September 18,2002. A copy of the envelope is attached as Exhibit 1 and made part hereof

6. That on September 19, 2002 the petitioner was personally served with a copy of the
Notice of Motion with Affirmation. That this only gave the petitioner 7 days to respond to the
Motion returnable on September 26, 2002.

7. That pursuant to CPLR R 2214(b) the petitioner is entitled to 8 days notice. Further,
since the petition was also mailed to the petitioner, the respondent was required to add an additional
5 days to the 8 days for service by mail. See CPLR R 2203 (b)(2) which states;

... service by mail shall be complete upon mailing: where a period of time prescribed
by law is measured from service of a paper and service is by mail, five days shall be added
to the prescribed period:. ..

8. Petitioner requests that the motion be dismissed for it fails to comply with the service
requirements of the law.

9. That the respondent's attorney, Ms. L, never signed the Combined Demands she made
upon the petitioner and therefore, the Combined Demands was not properly served.

10. Petitioner requests that the Motion be dismissed as the respondent's attorney never
signed the Combined Demands as required.

13. That pursuant to Family Court Act § 424-a (c) the only penalty that may be imposed is
an adjournment of the matter until such time as the petitioner has complied, which he already has.

F a m i l v C o u r t A c t § 4 2 4 - a s t a t e s :

(a) In all support proceedings in family court , there shall be compulsory
disclosure by both parties of their respective financial states, provided, however, that this
requirement shall not apply to a social services official who is a party in any support
proceeding under this act. No showing of special circumstances shall be required before
such disclosure is ordered and such disclosure may not be waived by either party or the
court. A sworn statement of net worth shall be filed with the clerk of the court on a date to
be fixed by the court, no later than ten days after the return date of the petition

(Notice, the statute does not require the financial statements be served on the other party,
only on the court. Furthermore, if this is to be construed as requiring that the financial statements
be served on the other party, then why is it necessary to serve a demand for statement of net worth
upon the other party?)

(c) when a petitioner other than a social services official fails, without good cause to
file a sworn statement of net worth, a current and representative paycheck stub and the
most recently filed state and federal income tax returns, as provided in subdivision (a) of
this section, the court may on its own motion or upon application of any party adjourn such
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proceeding until such time as the petitioner files with the court such statements and tax
returns. The provisions of this subdivision shall not apply to proceedings establishing
temporary support or proceedings for the enforcement of a support order or support provision
of a separation agreement or stipulation.

14. Petitioner requests that the Court dismiss the respondent's Motion as it requests a
penalty not authorized by Family Court Act § 424-a.

According to James, Judge Hall told him that he was dismissing his petition for support as he did
not file the financial disclosure with the court or give the attorney a copy. James said he saw the judge lift
up the file and there was his financial disclosure as James used different colored backers on papers he files
with the court. After supposedly discovering that James had filed his financial disclosure back in March,
the judge stated he was still dismissing the petition as James did not serve the other counsel. James told
the judge that he filed the original and six copies with the court as instructed by the clerk to do so. The
General Instructions for Filing of Petitions given to James by the clerk states:

"... If filing a petition regarding support, you must also submit an original and two copies of both
fi n a n c i a l f o r m s . "

According to James, Judge Hall stated he didn't care. James stated he then raised the issue that
the notice of motion was not timely served as required by statute. Judge Hall stated he didn't care. His
petition for support was dismissed and James said that it was dismissed with prejudice and wanted to
know what this meant. It meant he could not file again for support based upon this argument and that he
would now need an unanticipated change in circumstances in order to modify the agreement. According to
James, when he raised the issue of 424-a (c) the judge stated that his interpretation was wrong. James did
as the family court clerk told him and his petition was dismissed. The mother's attorney failed to follow the
requirements of the statute and the court ignored it. Judge Hall is now holding fathers to a higher standard
than he holds attorneys. This is nothing new, the court does it all the time. The court does not like fathers
defending themselves and making idiots out of the attorneys by showing where they have failed to comply
with the law. Furthermore, mothers do not pay child support!! If the roles had been reversed, the petition
for support would have been heard. A vast number of fathers do not know how much the mother makes.
They have no idea and they don't know they are entitled to know. Now James must appeal this ruling and
her attorney will make more money on the appeal.

Below is part of the transcript concerning the above. As you read this, Judge Hall holds the statute
is "a silly construction to understand". Furthermore, I would wonder how many petitions by mothers seeking
support have been dismissed for failure to file financial disclosure? I would be willing to guess that Judge
Hall has never dismissed a mother's petition for support because she failed to file financial disclosure.
Remember 93% of the petitions for support are from mothers so the number of fathers seeking support are
minimal. Furthermore, was Judge Hall lying when he stated he did not have James' financial statements?
Was the attorney lying when she stated she didn't get them either? You decide.

ATTORNEY: All he's provided..., what I received yesterday was his financial disclosure and a 2000 tax
return. We don't even have the most recent, 2001.

THE COURT: Did you file your 2001?
JAMES: Yes, I do and I have it right here. Sir,
THE COURT: Too l a te .
JAMES: Your Honor, when I filed for the—
THE COURT: This makes no sense at all. Your response makes no sense.
J A M E S : W h e n I f i l e d —
THE COURT: Go ahead .
JAMES; When I filed the motion in March of this year, all right, I did file and I also went to the Court

yesterday to verify whether the financial—
THE COURT: The motion to dismiss is..., the motion to dismiss filed by Ms. Smith is granted.

James, I have to tell you, I was intrigued with your argument about 424-a, that the statute
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only authorizes adjournment under subdivision C. Let me see if I understand your position that
when a petitioner files a support petition and fails to file the most recent tax returns, the Court on
its own motion or an application of any party, may adjourn such proceeding until such time as the
petitioner files those documents. But you're saying .... your argument is that that's all the Court
c a n d o ?

JAMES: That's al l that was stated in 424.
THE COURT: Okay. Okay. Well, I must admit-1 found, I found the argument intriguing, but there's..., the

difficulty I have with the argument is that the petitioner who fails to provide the information can
have this case indefinitely adjourned following your argument, following your analysis.

JAMES: I'm the petitioner, correct?
T H E C O U R T: C o r r e c t .
JAMES: Okay
THE COURT: But under 424 sub A, subdivision C, if the only thing a Court can do is to adjourn the

m a t t e r —
JAMES: It's subdivision A, it states — oh, I'm sorry. You're right, it's C. I'm sorry, apologize,
THE COURT: If the only thing a Court can do is adjourn it, then the petitioner can string it out. When,

when, I mean, that's your argument, isn't it? That's your point. The statute..., you, you construe
subdivision C as allowing a Court to adjourn a case, but not dismiss it when a p£uty fails to provide
h i s i n f o r m a t i o n . Yo u

JAMES: No, incorrect. I, I, it cannot be prolonged for an indefinite time because it was dismissed due to
Ms. Smith's petition. She utilized—

THE COURT: No, no. Your principle argument here I don't understand the rest of what you are arguing.
Frankly, it's just not a question that I don't understand it. It isn't clear or it's beyond silly. But—

JAMES: May I ask a question?
THE COURT: No, you may not.
JAMES: I'm sorry.
THE COURT: Subdivision C, your argument appears to be the only authorized disposition where a petitioner

fails to file his or her own financial disclosure in support of his or her own petition. You appear to be
sa3nng that under subdivision C, the only thing a Court can do is to adjourn the proceeding. That's
what you're saying, correct?

JAMES: Correct, but can I make a statement prior to the basing the —
T H E C O U R T : N o . N o .
J A M E S : — d e n i a l ?
THE COURT: No, you may not. That's what you're saying subdivision C says. That's—
JAMES: But the argument here in hand is that I did supply the Court with financial disclosure, net worth

sta tements and a cur ren t—
T H E C O U R T: N o .
JAMES: —at the time of filing,
THE COURT: No. No, James. No, James.
JAMES: I verified it yesterday.
THE COURT: James, unfortunately you don't..., you want to frame it and appreciate that, you want to

frame the argument the way you want to frame it, and that's okay. You're entitled to do that and
you can do that on appeal, You're not entitled to do that when I'm trying to ask you some questions
and trying to get some clarification and some understanding of your position. Oh, I understand
your position with respect to subdivision C of424A is as follows: You are limiting..., you are indicating
the only authorized outcome for a Court where a petitioner doesn't provide the information is that
the Court can only adjourn that proceeding. A Court may no, — dismiss that proceeding. Ms. Smith
is here asking that the petition be dismissed since you failed to provide the information in support
of your petition. I understand your argument based on the statute. I do not..., the statute is however
precatory, not mandatory, and the statute, it is, it is a silly construction to understand that statute.
It is overriding or changing the Court's inherent power where it considers it appropriate to dismiss
a proceeding if you don't provide the information in support of your proceeding. The court may
adjourn, but that..., but yes, James, what else?

JAMES: Is it not true that under Sections 203 B2, as well as two, 2214—
THE COURT: What's, of what law?
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JAMES: CPLR, Rules of Engagement itself, Sir. That the respondent has to with notice of motion supply
me at least eight days service or at least 13 days of, of—

THE COURT: All right, then I'm, on my own motion dismissing this proceeding, and let me tell you why.
Look at me when I talk to you.

JAMES: Yes, Sir.
THE COURT: The reason I am doing this. Yes, Ms. Smith should have filed it more timely except you are

precluded. From presenting your evidence in support of your own petition because the required
financial documents are not here. You can't prove your case. Now, Ms. Smith, — no —

JAMES: Sorry.
THE COURT: The generous construction of Smith's delay in filing the motion is that she was holding out

hoping that you would file the information so that she could properly prepare a defense to the case.
The least generous is, she simply didn't get around to it until a week ago. Whether, whatever the
truth is, it doesn't matter, even if I ignore you. You are correct to point of CPLR 2214. Even if I
ignore or deny her motion, on my own motion I have to dismiss your petition because of your failure
to provide the required disclosure.

(If you believe this, I have a bridge I would like to sell you. Ms. Smith late filing was not because of
her "holding out hoping that James would file the information so that she could properly prepare a defense
to the case". In my opinion, this is Judge Hall making excuses for the attorney.)

THE COURT: Yes, James?
JAMES: I did file during the time. This is the filing showing both the child support statement, the net

worth statement and at the time, my taxes as well as additional information, on July, on March
13th . Ms. Smi th—

THE COURT: I don't find it, I don't find it in the record, James.
JAMES: I know it is. I called, I went down yesterday and talked to the clerk.
THE COURT: James, I, I understand that you may know it is, but frankly, given the—
JAMES: It was verified yesterday,
THE COURT: I don't find it here. The petition is dismissed.
JAMES: Sir, I.,., they showed it to me,
THE COURT: James, Ms. Smith, how can it be here if you haven't got it?
ATTORNEY: I only received a copy of it yesterday.
JAMES: She has the green colored there too.
ATTORNEY: Which I received yesterday,
JAMES: That was a subsequent copy that she did receive back in March when we went in front of Hearing

Spellman. All right, back in April — and Hearing Examiner Spellman had it in his hand.
COURT; It may be verified to you, sir, but it's not here. I don't find it. I don't know what you're talking

about. Motion to dismiss James' petition is granted.
Petition for modification, strike that, which..., it's dealt with. Yeah, James, you've been to jail once
in my Court. You don't want to go again because this time you won't be leaving at 4 o'clock.

JAMES: Sir, I just, I went to the Court clerk yesterday and she showed it to me.
COURT: James, the ship has sailed. Your argument is overruled. Your petition is dismissed.

several pages later.
ATTORNEY: Yes, Your Honor.
THE COURT: Is that acceptable? Okay,
JAMES: Your Honor, Sir?
T H E C O U R T: Ye s .
JAMES: Is it my assumption or my understanding that you have dismissed my petition for child support?

Am I allowed to resubmit a petition against her?
THE. COURT: Oh, yes, you are. The petition is dismissed with prejudice, but you're certainly allowed to—
J A M E S : U h m - h m m .
THE COURT: —refile for prospective relief.

(I thought that if a petition was dismissed with prejudice you can't file again on the same grounds?
Was the judge contradicting himself here?)
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JAMES: I'm also allowed to appeal as well?
THE COURT; Absolutely. Ms. Smith, Please submit the orders on the two petitions; one on thi
AT TO R N E Y: T h e d i s m i s s a l ?

THE COURT: The petition for modification is dismissed because of the..., the plaintiff, the petitioner's
failure to submit the required..., comply with the obligation under the law to provide disclosure...,
the financial disclosure. What else, Ms. Smith?

ATTORNEY: We did have a pending modification petition of our own
and I just— want to say that we withdraw that petition.

THE COURT: Anything further this afternoon?
JAMES: Yes, Sir.
T H E C O U R T : Y e s .
JAMES: You just lifted up that file right there and stated to me that you did not receive that
receipt my financials. Right there in green are my financials. Right underneath your hand.
THE COURT: Yup. What about them? (That's right - play dumb)
JAMES: You dismissed my case based on the fact that I did not supply them. Those are them, right there.

You said you did not have them just prior to.
THE COURT: Are these the financials? These were received by the Court on March 13th, Ms.

S m i t h ?
JAMES: Tha t ' s co r rec t .
T H E C O U R T: M s . S m i t h —
JAMES: I'm sorry.
THE COURT: Ms. Smith, did you get these? They are dated March 13th?
ATTORNEY: No, Your Honor. The only thing I have. I received it yesterday with his nice little note, but

that's what I received yesterday.
THE COURT: You filed this with the, I'm sorry, then.
JAMES: Yes, I did. I filed this with the Court.
THE COURT: You filed this with the Court but you didn't give this to your adversary?
JAMES: She was — the Court told me that they were going to deliver it. I gave them six copies of that.
THE COURT: Okay, then I'm going to change my..., I'm going to change the rationale to my ruling. The

petition is still dismissed, but for..., it's dismissed because of James's failure to provide the information
to his adversary. Yes, James?

JAMES: As I understood it, the paper that was given to me at the time of filing, that the Court was going
to be responsible for mailing the filings to my adversary.

T H E C O U R T: N o .
J A M E S : T h a t ' s —
THE COURT: Well, I'm sorry. I regret the fact and I don't accept the truth of what you're saying, Sir. But

I regret the fact that you believe yourself, to have been misinformed. It's your responsibility not the
Court's to ensure that properly filed documents are then provided to the other parties, in this case,
to your adversary. You do not have the respons..., the Court does not have the responsibility of
providing those, of serving those papers or ensuring that they are served. And to the extent that
you have a different understanding, I regret that different understanding, but....

Ms. Smith, on behalf of Ms. James, anything else?
ATTORNEY: No, Your Honor.
THE COURT: Thank you all very much.

(If you look back in the transcript, James stated "She has the green colored there too." He then
referred to her receiving it back in March. Obviously, referring to the financials filed on March 13th. Was
Ms. Smith lying when she stated she just received it fi*om James the day before? How did she get the green
one? Did the court send one of the six copies to her with the petition? James said he attached the financials
to the petitions when he filed them with the court. Was this a set up? Judge Hall in court stated "I'm sorry
Ms. Smith, my face sheet is incorrect. It was filed on April 18th.Did the face sheet show the filing of the
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financial disclosure? Did Judge Hall ignore the face sheet when it came to James' financial disclosure?
Judge Hall was, in my opinion, intent on dismissing James petition no matter what. He wasn't going to
accept anything James had to say. Based upon this and other hearings and transcripts, James should be
allowed to question Ms. Smith on the truth of her statements to the court.)

After the court hearing, James was served a copy of the proposed order by the mother's attorney.
Before he could respond to it within the 10 day time limit, Judge Hall had already signed it. Judge Hall
then held another hearing for resettlement of the order. James argued it did not comply with what the
court had ordered. After the hearing. Judge Hall ordered James to prepare the order. He dictated to him
what he wanted in it. He then found James in contempt for not paying the mother reimbursement for a
medical premium. According to James, he had not been served with the violation petition concerning this.
For this resettlement hearing the judge ordered James to pay the mother's attorney $150.00 in legal fees
because the attorney did not write an order that complied with the court's decision. Punish the father for
objecting. Judge Hall's order states:

ORDERED that petitioner, James, shall pay the sum of $150.00 to respondent's attorney
on or before the 13th day of December 2002 as and for respondent's counsel fees incurred in resettling
the October Order.

In his appeal to the Appellate Court, James argued that he had not been served with the violation
petition, and in fact, had been served with two copies of the summons and petition for modification by the
mother. He showed that the two summonses were the same except the word "COPY" was in a different
location on each and word "COPY" was different on both petitions he received fi-om the court. He also
included the court's General instructions for filing of petitions. James did not include the violation petition
as he never received it, and he further argued that if he had, he would have responded to it just as he
responds to everjrthing else.

The Appellate Court ordered that the second copy of the summons and modification petition be
removed fi-om the Record on Appeal as well as the general instructions. Furthermore, James was ordered
to include the violation petition. Was the court already fixing the case by preventing James from proving he
was never served with the petition? The court had no intention of allowing the mother to pay child support
t o t h e f a t h e r !

Since James was forced to put the violation petition before the court, we discovered in the transcripts,
that James was never arraigned on the violation petition and was never informed of his rights, including
his right to counsel, concerning the violation petition in violation of the law. All the court stated was that
there was a "violation and modification petition" before the court and set it down for trial. The court referred
to "petition" not "petitions".

During the custody part of the proceeding Judge Hall sentenced James to jail for contempt for the
afternoon. What did James do?

THE COURT: James, it doesn't matter if it isn't true.

JAMES: I accept that.
THE COURT: It doesn't matter —

JAMES: I'll accept that.
THE COURT: — if mother is lying.
JAMES: I'll accept that. Sir.
THE COURT: It doesn't matter if she's accurately reporting what your daughter is saying and that your

daughter is misunderstanding or l3ang. Do you have any difficulty with that request?
JAMES: I accept all terms. Sir.
THE COURT: It's not a question .... James, don't go there. You know, you're —
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JAMES: I just—
THE COURT: James, you are so close. You are so close and that's why these officers are here. You're so close

to be taken to jail now today for contempt. Don't be cute.
JAMES: I 'm no t .

THE COURT: Yes, you are.

JAMES: I'm just accepting —
THE COURT: I find you, James, I find your behavior to be offense in the extreme. You watch you dcnu aiinr.

I encourage you, I encourage you to secure the services of an attorney to represent you. Ixraust'
you, Sir, are going to be damaging to your case in the way you conduct yourself; not your
and these are well drafted papers. You know what you're talking about. You just don't know Imu to
present yourself in an)rthing other than an offensive manner. So watch yourself

JAMES: Your Honor, Sir, with respect —

THE COURT: No, James, you may not.

JAMES: I just wanted to ask a question.

T H E C O U RT: N o .

JAMES: Yes, Sir.
THE COURT: That's it, James. Guess where you're going until 4 o'clock. That's it, James, I find you in

contempt. I'm going to conclude this proceeding and then I'm remanding you to the care and custotly
of the Saratoga County Sheriff to be held there in summary contempt until 4 o'clock this afternoon.
Do you understand that?

JAMES: Yes, Sir.

According to James, his daughter had informed him that the mother was now pregnant by her new
boyfriend and that she got pregnant for the child. Have you ever heard such rubbish? This would be laughable
except the child beHeves it, and the court doesn't care. I should mention that this mother had done all she
can to keep the child from James including violating the custody agreement and court orders.

James went back into court on the issue of health insurance. The mother claimed she was paying
for the health insurance and that James' portion was $101.00 per month. The mother had previously claimed
in court on at least two occasions that she paid by check and could provide the checks to the court. All she
had shown the court is a photo-copy of the front of the checks. This does mean that they were used or
cashed. Prior to the action for divorce, they had free medical coverage through her employment for the
family plan. At the time of divorce she claimed she was the only one that was free and that she must pay
extra for the family plan.

James' filed a petition claiming the health insurance was free as he had not been given any copies
of the cost of the insurance or any proof that she was paying the premiums. Prior to court, James demanded
that she provide the cashed checks or photocopies of the front and back of the checks which would show if
they were cashed or not. After the demands, the mother now claimed she paid the $455.00 per month
health insurance by cash to her employer each month. The employer did not deduct the health insurance
cost from her weekly paycheck and this was the only employee he did this for. Ever hear of such a thing?

In order to prepare for court, James demanded that the mother produce copies of receipts, payroll
stubs, bank statements and her tax returns. The mother provided cash receipts for the medical insurance
on or about September 28th. The receipts were dated from December 1, 2002 to October 1, 2003 and each
was dated the first of each month. See the problems? 1) The first of the month, for several months, was on
a Sunday. 2) How did she get a receipt for October 1,2003 in September 2003? 3) How did she get a receipt
for January 1, 2003 which was a national holiday and they were closed? 4) Another problem was that
James had a copy of her boss' signature, and according to James, that signature did not match the one on
the receipts. The mother is the office manager. All other demands the mother claimed were "not relevant to
the matter before the court" and refused to proved copies of same.
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James also filed for a subpoena demanding that she produce her tax returns and bank statements.
The hearing examiner crossed off these items of his subpoena. James then resubmitted the subpoena
explaining that as she is claiming she is paying the health insurance by cash, she should have deducted it
from her tax return as this is a proper deduction and totals over $3,000.00 per year. James also argued that
since she deposited her pay check into her checking account each month, there should be a withdrawal
around the first of each month for $455.00 for the health insurance or that amount out of her pay check
would not be deposited. This would show whether or not her claim of paying by cash is true. Where is the
mother getting the $455.00 each month to pay for the health insurance? Again, the hearing examiner
refused to allow James' to subpoena this material. The hearing examiner was tr3ang to prevent James from
proving she did not pay for the health insurance.

James had also filed a petition to compel the mother to produce the material requested or preclude
the mother from presenting any evidence that she was paying the premiums. Knowing the courts, the
hearing examiner will claim that the receipts the mother had provided are sufficient evidence of payments.
Oh! I forgot to mention, the receipts were not numbered.

I should mention that the court did sign a subpoena for the mother's employer to appear and
present his records. James is entitled to have the mother produce her records pursuant to Family Court Act
4 2 4 - a .

After court, James stated what happened during the trial. First, the mother was able to testify on
issues before December of 2002, yet James was not allowed to cross examine her on her testimony before
December of 2002 or to submit any evidence that was prior to December 2002. James stated that the
mother testified that she had not had a raise in six years. James had documentation that in 2001 she made
$36,700 and in 2002 she made $41,600. Isn't this a raise within six years? The court would not allow it. The
mother also testified that she paid for the health insurance sporadically which contradicts her previous
statements that she paid on the first of each month. The mother was allowed to testify as to her alleged
financial hardship without any proof to support her statements, and James was deprived of obtaining any
documentation from her concerning her finEincial condition. Furthermore, the court refused to allow him to
question her on her income for 2001 and 2002 claiming this was not relevant but her claims of financial
hardship were. Makes sense, doesn't it. During James' questioning of the mother, the court again kept
interfering by objecting and then sustaining the objection. The mother's attorney didn't have to object. The
court again protects the mother.

When the trial started, both parties were sworn in at the same time. The court first asked James
what the change in circumstances was and what he was seeking. The court then allowed the mother's
attorney to cross examine him. Then the court questioned the mother trying to help her with her case. He
allowed her to submit, over James' objection, an alleged memo that was undated, unsigned and had no
other documentation as to who wrote it concerning the medical coverage by her employer for the employees.
After the court asked her questions, the court then allowed James limited cross examination of the mother
as documented above.

James had the mother's employer testify. According to James, the employer conveniently left the
receipt book and other original papers at work even though they were subpoenaed, as the subpoena required
him to produce the original receipts and other documents. The court accepted the copies. The employer
testified he received cash from the mother, and when James asked if he deposited the cash, the court
objected stating that it was none of his business. Therefore, there was no proof that he even received the
cash and he testified he had no proof he did. The employer testified she paid the payments sporadically, yet
all of the receipts were dated the first of each month. The boss further testified that he gave the mother the
receipt on the first of each month, yet there was a receipt dated October 1, 2003 that was given to James on
September 29 in a letter dated September 26, 2003 and another dated January 1, 2003. The boss testified
he did not have a payroll service as he did his own payroll. Previously he told James he did not have any
documentation as to payroll. Contradictory? Obviously, James could not disprove his statement as the
court refused to allow him to have a copy of her pay stub or financial disclosure pursuant to FCA § 424-a.
The boss was required by the subpoena to bring copies of her 2001 and 2002 W-2 form which would show on
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line ten fringe benefits. Her W-2s reported no benefits. The court would not allow James to submit the
mother's W-2s to the court as an evidence exhibit as they were before December 17, 2002. This is false as
the W-2 for 2002 was not given out until January 2003. Furthermore, the period of December 17, 2002 to
December 3,2002 was after the December 17th cut off. Also, all the receipts were written out on two pages
of a receipt book. The court would not allow James to subpoena this book as it would show all the receipts
were probably written at the same time. With the receipt book, the dates of the other receipts would show
that other receipts were written each month. There were 6 receipts to a page. On the second page, the last
two receipts were crossed out so that they could not be used. Why? According to James, the testimony
concerning the use of book was contradictory on the part of the mother's employer. The court just didn't
want any evidence showing the mother was not paying for the health insurance and that the mother was
committing a fraud upon the court.

The ruling:

The respondent (mother) testified that she pays $455.49 per month for health insurance.
Her individual insurance is covered by her employer, Dr. K, but she pays this sum for family coverage
above and beyond the individual coverage. She produced a receipt for the payment for November
2003 in the amount of $455.49. This receipt was received in evidence. She pays the insurance in
cash on an ongoing basis and receives receipts on a monthly basis once each months contribution is
paid. She has been paying in this fashion since January of 2001. The respondent's employer, Dr. K,
testified. His testimony was in concert with the testimony of the respondent. He did confirm that
she did pay the sum of $455.49 per month in cash for the health insurance family coverage. He
stated that he gave monthly receipts as the payments to him were made. He dated the receipts on
the first of each month although he was paid at various times during the month. Based upon his
testimony the Court also received into evidence copies of the monthly receipts as well as an in-office
memo concerning the cost of the respondent's health coverage.

Although the method of payment for the health insurance by the respondent is not typical,
it appears abundantly clear from the proof and testimony that the respondent does indeed pay for
the family coverage at a rate of $455.49 per month. Therefore, the petitioner has not met his burden
in attempting to modify the existing Court Order and the petition is dismissed.

Was this case fixed? In my opinion, yes. All the mother needs is a receipt. Whether it is legitimate
or not makes no difference to the court.

James filed objections to the order to Judge Hall. On March 16,2004, Judge Hall made the following
ruling:

The matter having duly come on for trial before a Support Magistrate of this Court on
November 6; the Magistrate having entered an Order on November 17, which found that the
petitioner had failed to demonstrate any substantial change in circumstances since entry of prior
order and dismissed the petition; and

Specific written objections having been timely filed, which objections the Magistrate findings
about the respondent's documentation of the cost of the insurance and the dismissed portion of the
petition; the respondent having filed papers in rebuttal; a trial transcript having been provided to
the Court; the Court having reviewed the petition, objections, rebuttal, and the transcript,; and no
new hearing having been held;

NOW, the Court hereby

FINDS that, in general, the findings of a Support Magistrate should not be rejected unless
contrary to the weight of the credible evidence or an error as a matter of law. (Weiner v. Weiner. 97
Misc.2d 920). Where, as here, there is an absence of persuasive, or substantial, contrary evidence,
the Support Magistrate's determination as to facts is a proper exercise of his discretion; and it is
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hereby

ORDERED that the objections are denied,

Would you expect any more from Judge Hall?

Mothers needs no proof of expenses!

As previously stated the court does not want fathers to see the mother's financial statements. In
one instance, the court refused to allow Wajnie to see the mother's financial statement as the court did not
want him to question her about her monthly expenses. Besides, denying Wayne an adjournment because of
the mother's refusal to provide her financial disclosure, the court accepted the mother's hand written child
care expenses over Wayne's objections, without any proof of the child care expense, and who was providing
the child care. Furthermore, there was no documentation that the child care expense was for periods when
she was working, etc. as provided for in the law. The court also accepted "so-called" medical bills with no
dates on them as to when the services were rendered. Why wasn't Wayne entitled to legitimate bills for the
child care expense as this was an add-on expense to his child support obligation? Why was Wayne being
required to pay for phantom child care and medical expenses? Wa3nie was found in violation of a court order
for not paying these alleged bills.

Was the court punishing a mentally ill father?

Otis filed objections to a hearing examiner's order raising his child support to $135.35 per week.
The judge reduced the order to $70 per week plus $35 for child care in March of2000. One month to the day
later, the hearing examiner summoned Otis before her for a violation of a support order. She got him agree
to pay $100 per week child support and no child care. The arrears were established in the amount of $1,500
for back child support, child care and tuition fees. I believe the arrears were paid off by one of his younger
brothers, either the one that is a lawyer in another state or the one that is a doctor.

In February of 2001, Otis found himself again before the court on a contempt violation for not
paying child support. The court stated in its ruling:

His diagnosis included a finding that the respondent was most likely suffering from a
mood disorder and was bi-polar although not full manic, but on the high side. (The doctor) testified
that the diagnosis included symptoms including sustained inner feelings regarding self and the
outside worked including feelings of worthlessness and hopelessness; that cases may involve
psychosis and that the other side of the bipolar disorder includes irritability, inability to maintain
focus, poor judgment and the absence of goal-directed activities.

(The doctor) testified that the respondent is depressed, but has a mixed disorder and that
he can focus and does not always have trouble making decisions. (The doctor) testified that he has
poor insight into his psychological illness which affects his ability to maintain employment. (The
doctor) does not recommend that the respondent secure a second job as he is too fragile. On further
direct examination (the doctor) testified that lithium was recommended by the respondent's brother
initially and that the doctor concurred with this recommendation. The respondent's brother, who is
a physician, recommended 300 mgs twice per day which the doctor concurred with. (The doctor)
testified that the respondent takes one-half tablet and is now taking one tablet per day, but not the
recommended dose. The medication is designed to be a mood stabilizer and helps with both sides of
the bi-polar illness.

The court also stated that Otis worked 8 hours per day for a 40 hour week, but failed to mention his
pay. According to the order, Otis stated he was trying to find a job on the weekends but was unable to do so.
The court then determined that he had sufficient means to support his child under the age of 21. Did he? In
June of 2001 he wanted to file a modification of support as he had no income and no money left, even
though he was working two jobs. In determining his support obligation, I believe his support should have
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been $78 per week based upon both jobs. If you met Otis, you would know what the doctor was saying was
true. He hated the fact that his two younger brothers were being forced to pay his support in order to keep
him out of jail and he felt worthless. Because of this feeling, he didn't want to see his child and hadn't scon
the child in quite awhile. The hearing examiner knew she could extort the money from his brothers as they
would not let him go to jail. Otis couldn't afford to pay what the court was ordering. Here the court made
out well. They got him to agree to pay more than is required by law, got him to work two jobs and ;;()t him
to believe he is not worthy of seeing his child. What more could the court ask for?

M E D I C A L B I L L S

Reasonable health care expenses
Nelson filed an Answer and Cross Petition with the Court documenting that he was bcin^' «inlt r» <l

to pay 76% of dental bills which are, on the average, some 200-300% more expensive than othi-r d» niist s'
charges and requested that he be ordered to pay reasonable medical, dental, optical and pri'scnptmn
expenses for the child pursuant to Family Court Act § 413 (l)(c)(5) which states:

The court shall prorate each parent's share of future reasonable health care expenses ofllu' child
not covered by insurance in the same proportion as each parent's income is to the combined pari'iUal
i n c o m e . . . .

Nelson documented that the mother was taking the child to a more expensive dentist and arjjuod
that this was not a reasonable health care expense. The judge in denying Nelson's objections stated:

"... The record reveals that the hearing examiner explained that the court cannot dictate
to a custodial parent what medical providers the custodial parent may choose. As a noncustodial
parent, respondent cannot have prior approval of medical expenses. The Child Support Standards
Act required each parent to pay a pro rata share of unreimbursed medical expense ..."

Nelson argued that Family Court Act § 413(1 )(c)(5) provides for prorating future "reasonable"
unreimbursed medical expenses and that the expenses incurred by the mother was not reasonable because
the providers overcharge compared to other providers in the community. The court held that the term
reasonable, in the statute, refers to the services provided, not the price charged for the services.

The statute refers to "'reasonable' health care 'expenses'" not reasonable health care services as
stated by the court.

Reasonable as defined by Webster's Ninth New Collegiate Dictionary, page 981, means "b: not
extreme or excessive, c: moderate, fair, d: inexpensive".

Reasonable as defined by Black's Law Dictionary Fifth Edition page 1138 means "Fair, proper, just,
moderate, suitable under the circumstances".

Expense as defined by Webster's Ninth New Collegiate Dictionary, page 437, means "financial
burden or outlay: cost".

Expense as defined by Black's Law Dictionary Fifth Edition page 518 means "That which is expended,
laid out or consumed. An outlay; charge; cost; price."

Nelson followed through on his appeal, and won, and it has been cited many times by the Appellate
Court in other decisions. The money involved in doing the appeal was more than if he had paid the dental
bills. Nelson was looking ahead, as he knew the mother would continue submitting unreasonable bills.
After the appellate order, the bills were reasonable.
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The $80,000 cap

Pursuant to Family Court Act § 413 the court must first determine the amount of support based
upon the combined parental income up to $80,000. Then the Court must decide whether to apply the
amount of income above the $80,000 to the support obligation. The court is required in its ruling either
using the income over $80,000 or not using must set forth its reasons. Judge Kaye in Cassano v. Cassano
h e l d :

"...has carefully considered the parties' circumstances and that it has found no reason why
there should be a departure from the prescribed percentage".

Judge Kaye further held that if there are no extraordinary circumstances, the application of the
statutory formula over the $80,000 was justified and not an abuse of discretion.

Judge Kaye's ruling left the $80,000 cap at the whim of the judges.

Gomolinski v. Ekel. 245 A.D.2d 448; 666 N.Y.S.2d 653 (1997)

We agree with the father that the Family Court erred in calculating his pro rata share of
the basic child support obligation for the amount of combined parental income in excess of $ 80,000
{see, Family Ct Act § 413 [1] [c] [3]). Where combined parental income exceeds $ 80,000, the court
must calculate the child support obligation in light of the factors set forth in Family Court Act § 413
(1) (D. Here, the Family Court failed to consider the disparity between the father's financial resources
and those of the custodial parent, and the fact that his gross income is substantially less than that
of the custodial parent {see. Family Ct Act $ 413 [1] [fl [1],[7]).

Moreover, in calculating the noncustodial parent's child support obligation for the amount
of combined parental income in excess of $ 80,000, additional findings of fact must be made
concerning the child's actual needs (see, Matter of Holmes v Holmes. 210 A.D.2d 839, 840).
Here, the record is devoid of any testimony or findings of fact as to the increased needs, if any, of the
child. In the absence of factual Hndings as to the child's actual needs, the Family Court
erred in granting an upward modification of support.

The father's remaining contentions are either without merit or are not properly before this
Court, as they are raised for the first time on appeal.

A couple of years ago. Warren was ordered to pay child support based upon the combined parental
income over $80,000. Warren objected on the basis that court did not take into account income ft-om the
mothers investments totaling about $105,000; her bonus each year which was a fi*ee membership in a golf
and polo club with a value of $1,500. The mother only provided the previous years tax statement and not
the most recent as required by statute; and that the hearing examiner added an additional $4,000 to his
income. Warren was making $81,000 per year and the mother was earning 32,000 from her employment.
What were the numbers after?

M o m D a d
Gross Income 32 ,443 .16 81,783.61 Tax Return W2,Box 5(99,00)

Soc. Security 2,011.48 4 , 7 2 4 . 4 0 99,00 Tax Return W2
M e d i c a r e 4 7 0 . 2 4 1 ,185 .86 99,00 Tax Return W2
S u b t o t a l 29 ,961 .44 75,873.35
Child Support +21,424.00 -21,424.00 required $412 weekly
I n c o m e 51,385.44 54,449.35
Tax l iabil i ty - 7 3 6 8 . 5 9 -24 ,780.43 M - ( 2 2 . 7 % ) F ( 3 0 . 3 7 r. )

NY & Federal Tax Tables
Disposable Income $44,020.84 $29,668.91

M o m D a d
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Isn't this amazing? Warren earns over $80,000 and gets to keep $29,000 while mom earns
$30,000 and keeps $44,000. What is wrong with this? And to think there is no requirement that mom
spend any of her earned money on the children.

N O T E S :
1. The mother's gross income does not include her fringe benefits ($1500.00) or

investment income (unknown, but rough estimated at $7,875,00).

2. Mother failed to produce her W2 statements. The gross income presented above is
her 1999 statement value, Box 5. Father's value is his year 2000 gross income. (The mother
probably didn't produce her 2000 income tax information as she probably had a higher
income. That is OK with the court.)

3. Child support is in accordance with most recent court calculations from the hearing
e x a m i n e r .

4. Tax liability does not factor in that the mother will utilize both children as tax
deductions as well as the primary residence as a tax write off (both child exemptions, county
and school taxes, mortgage, "Head of Household" status, etc.). Consequently her actual tax
liability will be significantly lower (by approximately $3000.00). Whereas Warren rents a
home and has none of these tax benefits.

In conclusion, the mother had higher net disposable income than Warren by over $14,351.92 and to
this add another $3,000 which she will save by having tax deductions. Even if the income over the $80,000
cap was not used, the mother still had a higher disposable income than Warren. Why wasn't Warren at
least allowed to claim one of the children? Because the courts want the mothers to have all of the deductions
as well as the father's income!

HEARING EXAMINER ORDERS FATHER TO PAY $1,500
PER MONTH CHILD SUPPORT TO THE MOTHER FOR A CHILD

T H A T I S N O T L I V I N G W I T H T H E M O T H E R

Recently I talked to several doctors who have had incomes in excess of $100,000. They have all been
cleaned out by the court system and their attorneys. The attorneys are convincing them to pay more than
is required by not giving them all of the information that they need in order to make an intelligent decision.

Pat had an income of about $125,000 and his ex-wife was earning about $60,000 at the time of the
signing of the agreement. Pat was paying about $1,450 per month for child support. The agreement did not
address the issue why the parties exceeded the $80,000 cap concerning the parties' combined income over
$80,000 as required. The parties' child is autistic and a few months after the signing of the judgment of
divorce, the mother had the child placed in a residential school that was paid for by the public as she
claimed she could no longer care for the child. It seems to me the mother kept the child just long enough to
be able to receive child support and that she had no intention of keeping the child once she obtained the
support order. Pat said that the mother refused to discuss the issue of the child being placed when determining
the child support. According to Pat, no one told him why she wouldn't discuss this, not even his attorney.
Did his attorney sell him out?

After the child was placed in the residential school, Pat then moved to have his child support
obligation terminated on the basis that the child was no longer residing with the mother, the mother no
longer had any expenses for the child as the school district was paying for the residential schooling, and the
fact that the mother was now earning about $120,000 as she was appointed to public office as a city court
judge. The hearing examiner held that Pat knew the child might need to be placed when he signed the
agreement and was therefore required to continue to pay the mother child support even though there was
no cost to the mother for the support of the child. This just further proves it is "momma" support and not
child support.
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The mother, Judge Coleman, is content to have the school district pay for her child while she collects
$1,450 per month child support from the father. As noted in the decision of the Appellate Court, Judge
Coleman rejected placing the child prior to the divorce. Could it have been because she wanted the child
support? The hearing examiner also stated in her Order that there was no showing that the mother would
be re-elected to the office of judge so the court could not consider her increase in income of $120,000 being
permanent. Could the fact that both the hearing examiner and the mother were of the same political party
in Albany County have anjiihing to do with the ruling. The Democratic Party has controlled Albany county
for many decades. The chance of the mother not getting elected was slim to none. She was reelected and has
made the headlines several times in a not so positive light. I believe the hearing examiner would not have
been appointed to her position, had she not been connected to the Democratic party. What about the
appearance of impartiality on the part of the court?

Family court Judge Duggan heard Pat's objections and ruled in the mother's favor. That was a
given.

The Appellate Court then made its ruling stating:

Appeal from an order of the Family Court of Albany County (Duggan, J.), entered August
14, 2002, which dismissed petitioner's application, in a proceeding pursuant to Family Court Act
article 4, for modification of a prior order of child support.

The parties, who were married in 1976, separated in 1997 and divorced in 2001, are the
parents of an autistic child who was born in 1993. Their separation agreement, which was
incorporated but not merged in the divorce judgment, provided that respondent was to have custody
of the child while petitioner was to pay child support in the amount of 17% of his income or $1,449
per month. Soon after the divorce, respondent placed the child in full-time, year-round residential
care at public expense, a placement which petitioner had desired and respondent mother had
previously rejected. In response, petitioner filed a petition seeking termination of child support.
Despite proof that the child's room, board and tuition were being paid from public funds, the Hearing
Examiner found insufficient evidence of a substantial change in circumstances, dismissed the petition
"without prejudice" and Family Court affirmed.

Petitioner then filed a second petition, later amended, asserting that the child's residence
at public expense outside respondent's home and a nearly 100% increase in respondent's
income warranted modification of child support. The Hearing Examiner held that the second
petition sought to relitigate issues that were raised, or could have been raised, in the earlier
proceeding. Family Court agreed that res judicata barred the second petition and rejected petitioner's
objections. Petitioner now appeals.

As we find merit in petitioner's argument that the original dismissal without prejudice
precluded the Hearing Examiner and Family Court from dismissing his second petition on res
judicata grounds, we reverse. An order of dismissal is entitled to res judicata effect where the
circumstances evince that it is on the merits or with prejudice to relitigation of the earlier claim
(citations omitted). However, where the court specifies that the dismissal is without prejudice, res
judicata does not preclude assertion of the same claim or issue in a second proceeding (citations
o m i t t e d ) .

Here, the Hearing Examiner's first order of dismissal expressly states that the dismissal is
without prejudice and this was later confirmed by Family Court. Thus, even if this order collaterally
estops petitioner from relitigating whether the child's placement alone constitutes a substantial
change in circumstances (citation omitted), it does not preclude his second petition, which seeks
modification rather than termination and cites additional grounds that, when considered in terms
of their financial impact on petitioner's child support obligation, could constitute a substantial
change in circumstances.
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Accordingly, misapplication of res judicata and the failure to require respondent to make
the financial disclosure mandated by Family Ct Act § 424-a, a requirement that cannot be waived
(see Family Ct Act § 424-a [a]), require reversal and remittal. Family Court should explicitly assess
the child's financial resources, the financial impact of his residential care upon respondent and
respondent's increased income in determining whether a substantial change has occurred and, if
so, calculate any change in petitioner's pro rata share of combined parental income and an appropriate
reduction in child support as a reasoned deviation from the child support guidelines, particularly
as to the amount by which petitioner's income exceeds $80,000 (citation omitted).

Mercure, J.P., Peters, Spain and Carpinello, JJ., concur.

ORDERED that the order is reversed, on the law, without costs, and matter remitted to the
Family Court of Albany County for further proceedings not inconsistent with this Court's decision.

Do you really think Pat is going to receive a fair hearing in Albany County Family Court? In any
family court for that matter? Should there be an investigation? Notice the mother did not have to produce
her financial statements to the Family Court? Notice that the Appellate Court order seems to be referring
to only the child support over the $80,000 cap. Why would Pat be responsible for paying any child support
to the mother? Because she had primary custody of the child in name only?

Niagara Countv Department of Social Services v. C.B.. 651 N.Y.S.2d 785 (4th Dep't 1996)

We have held that "'the blind application of the statutory formula to combined
parental income over $80,000, without any express findings or record evidence of the
children's actual needs, constitutes an abdication of judicial responsibility and renders
meaningless the statutory provision setting a cap on strict application of the formula'"
(Citations omitted). In addition to providing a record articulation for deviating or not
deviating from the statutory formula, the trial court must relate that record articulation
to the statutory factors (Citation omitted) and must consider the needs of the child as a
f a c t o r ( C i t a t i o n s o m i t t e d ) .

Manno v. Manno. 637 N.Y.S.2d 743, (2nd Dept. 1995)

Without more, the boiler plate language used by the court is insufficient to satisfy the
statutory requirement that the court set forth the basis for applying the child support percentage
to parental income in excess of $80,000. "Given that the [Child Support Standards Act] explicitly
vests discretion in the court and that the exercise of discretion is subject to review for abuse, some
record articulation of the reasons for the court's choice to apply the percentage is
necessary to facilitate that review The stated basis for an exercise of discretion to apply
the formula to income over $80,000 should, in sum and substance, reflect both that the court has
carefully considered the parties' circumstances and that it has found no reason why there should be
a departure fi-om the prescribed percentage" (Matter of Cassano v. Cassano. 85 N.Y.2d 649). This
means that he court is obligated to set forth the ^'ultimate facts" which support its
conclusions "'in order to enlighten the parties and to make more effective review of
judgments on appeal'" (Citations omitted). Here, the court merely recited the standard it was
applying, but failed to set forth the "ultimate facts", upon which the exercise of its discretion was
b a s e d .

The Appellate Court clearly held mere boiler plate language is insufficient to satisfy the statutory
requirement.

Can you imagine the needs of the child need not be considered in determining support over the
$80,000 cap? This means that the mother does not have to demonstrate she needs the money for the child.
Without addressing the needs of the child is telHng the mother you have more money to spend on yourself
This further supports my argument that it is not "child support", it's "momma support"! It is another way
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of giving the mother more money to spend on herself, and that is properly called "maintenance".

The needs of the children should be determined in every support matter. The support pursuant to
the Child Support Standards Act should be the maximum paid, not the minimum paid and mothers should
be held responsible for paying their fair share of the child support. What applies to the fathers, should
apply to the mothers, and what applies to the mothers, should apply to the fathers.

Day care

Domestic Relations Law § 240 (l-b)(c)(4) or Family Court Act § 413 (l)(c)(4).

Where the custodial parent is working, or receiving elementary or secondary education, or
higher education or vocational training which the court determines will lead to employment, and
incurs child care expenses as a result thereof, the court shall determine reasonable child care expenses
and such child care expenses, where incurred, shall be prorated in the same proportion as each
parent's income is to the combined parental income. Each parent's pro rata share of the child care
expenses shall be separately stated and added to the sum of subparagraphs two and three of this
paragraph.

In a lot of insteinces, the court orders the father to pay child day care expenses, but he is not entitled
to receipts so mother can claim anything she wants for day care. The following are excerpts from the
treinscript being stated by the hearing examiner:

"And as, a person who is aware of economics, if you investigate the situation, you
would also find out that a sum of $150.00 per week for two children is on the very extreme
low side. And if she were to take this away from the under-the-table person and put these
children in a regular day care center, you'd be paying a lot more than $93.00 a week as your
share, a lot more." and then

"Can you point out to me where it says that you have the right to receive day care
receipts, prior to paying your portion of day care expenses?"

Who pays a bill without getting a receipt? Where is the accountability as to what the actual child
care is? This is an add-on to child support. The mother did not have to provide the court with any
documentation as to what she was paying, it was based solely on her word. She stated she was paying $150
per week and Paul paid his share based upon what the mother claimed. Wouldn't you consider her claims
"self-serving" as the more she claims, the more money she receives?

Paul testified that he could save about $200 per month in day care costs by having the child attend
an after school program at the school the child was attending. Paul further argued that sending the child to
a baby-sitter after school to watch TV was not in the child's best interest. He argued that it would be in the
child's best interest to attend the after school program for several reasons: 1) he would able to play with
other school fiiends, 2) he would be able to get help with his school work, and 3) he would be getting more
exercise at the after school program instead of sitting before a TV. No surprise, this fell upon deaf ears as it
is in the mother's best interest for the child to be in day care so she can collect more money fi*om Paul. Paul
had no say as to day care, he only pays. It is supposed to be "reasonable" day care according to the statute.
Reasonable would have been putting the child in the after school program.

I believe the hearing examiner's actions show she is illegally authorizing the operation of an
unlicensed day care as well as ordering Paul to violate the law by supporting the illegal operation of the
home day care.

As this is an unlicensed day care center, and the Court is ordering Paul to violate the law, who
would be held accountable for a civil action should something happen to his child in this person's care? Does
this person have the required training or business insurance for this type of operation? I doubt it.
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Paul is entitled to receipts for medical bills, why isn't he entitled to a receipt for the day care? Was
he paying the full day care amount? Why does the court want the child in an unlicensed day care home
instead of in an after school program which will benefit the child? Which is in the child's best interest?
W h i c h i s i n t h e m o t h e r ' s b e s t i n t e r e s t ?

In the Fact Finding Decision the hearing examiner further states:

... Rather, it is apparent to the Court that Respondent will only comply if it suits himself ami if all
the stipulations which he imposes upon Petitioner are met.

This was based upon Paul's statement in the transcript:

"I will oblige if I do get receipts and it's the same thing with the medical bills."

See how the hearing examiner took what Paul said out of context and makes it look as if hi* is only
willing to pay on his terms. All Paul wants is verification of the bills in order to pay them just liki' anymu'
else would. That is asking for too much in the family court!! Would you pay someone for somethinji without
getting a bill and based upon someone else's statement as to what the cost is especially if they havt- the
ability to make money off of it by keeping the money? The mother's statements as to the cost are si-lf-
serving.

Another problem with the day care is that many fathers work evenings or have days off during the
week in order to take care of the child. Some fathers are even available to take care of the child after school
as they work at home or their work schedule allows them to be off at that time. The courts do not consider
whether the father can care for the child or not. This is not an option, especially if the mother objects to it.
The courts want the child in day care so the father can pay for it. This also keeps the child away from the
father and hinders the relationship between the child and his father, and thus makes sure the child does
not want to reside with his father. According to the courts, four (4) days per month (every other weekend)
for a child to be with his father is enough. Why is it that a father can take care of a child before the
separation, but cannot take care of the child after the separation? In a lot of instances, just to make sure
the father does not get the child when the child is in day care, the mother will make an allegation of abuse
to the court or claim the mother and/or child are fearful of the father. This alone is reason enough to keep
the father and child separated. The mother need not submit any proof and nothing is done to the mother for
filing false allegations.

Co l lege Educa t ion

Children of intact families are not entitled to have their parents pay for their college education.
When parents are divorced or not residing together are both parents required to help pay for the child's
college education? You would think yes, but the answer is no. Family Court Act 413 states:

(7) Where the court determines, having regard for the circumstances of the case and of the
respective parties and in the best interests of the child, and as justice requires, that the present or
future provision of post secondary, private, special, or enriched education for the child is appropriate,
the court may award educational expenses. The non-custodial parent shall pay educational expenses,
as awarded, in a manner determined by the court, including direct payment to the educational
provider.

Why is it that only the non-custodial parent pays? Because in 92% of the cases the father is the
noncustodial parent? Is this statute unconstitutional? It treats parents who live with their children differently
then those who do not live with their children. It also treats parents differently in that the parent who lives
with the child is not required to pay, only the parent who does not live with the child pays.

I remember Andy who was divorced. During the finalization of the agreement on the record in open
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court, the question was raised by tlie wife's attorney as to the children's college education. The attorney,
knowing Andy was making $80,000 per year, responded with, "don't worry about the college education, my
client will pay for it". Now the child was ready for college. With no input from Andy, the child decided to go
to a school that costs $26,000 per year. The child made no application to obtain loans, scholarships or
grants. The mother was determined to make Andy pay the full amount. Andy, making $80,000, pays at
least 30% in taxes leaving him with $56,000 less child support in the amount of $18,470 for 2 children, less
college education of $26,000 leaves Andy with less than $11,550 to live on for the year which is at or below
the self-support reserve. How does Andy pay his own living expenses? It seems the mother and children get
all of his income.

In another case, the court refused to allow Herman to have his current wife attend the court
proceeding. The hearing examiner stated that he did not allow family members or friends to be in the court
unless they are being called as a witness. The hearing examiner then only requested to see Herman's pay
check. He did not want to see any of Herman's expenses including other child support that he was pajdng.
He refused to allow Herman to present evidence that he had been turned down by two different banks in
which he had applied for a school loan for his child. The court told him he should have saved up the money
and should be able to borrow money from whom he borrowed the money from the previous year. Herman
belongs to a lodge that allows its members to borrow up to a certain amount that had to be repaid and this
is a one time only loan. He borrowed the money and is now having trouble paying it back. Herman was not
told that his daughter had a $2,328 credit with the school from the year before. Did he over pay the previous
year?

The court in another instance ordered Duncan to pay $285.00 biweekly for his two daughters
education until the year 2000. What is wrong with this? One child turned 21 in September 1997 and the
other in January 1999. The court had no authority to order Duncan to pay child support beyond the age of
21. I should mention that Duncan had been trying and wanted to help his children go to college. The
problem was that they wanted nothing to do with him as the mother had made him out to be a "deadbeat"
even though he was current with his child support. He was hoping that if he could help the children out
directly, they would see that he really cared for them. The court does not want children to be close to their
fathers and will do what ever is necessary to interfere with said relationship.

Court refuses to enforce court order that
mother pay her share of college expenses

What do the courts do when the mother does not pay her share of the college expenses? Force the
children to sue their mother? Let her violate the court order and agreement?

The current order states:

Respondent's complaint as to how petitioner has paid her share of college expenses for the
children is without merit. He complains that she has had the children take out loans rather than
paying the money herself, contrary to what the Court ordered in its June 11,1997 Order. He presented
no documentary proof to establish this assertion. Even if he had, however, the Court fails to
understand how this alleged violation of the Order affects Respondent. If the children themselves
need to bring an action against petitioner to require her to pay back student loans, etc. then such
issue could properly be addressed. Petitioner's actions in this regard, assuming that what Respondent
asserts is true, do not impact Respondent's obligation for college expenses at all. He suffered no
harm of which he can properly contain.

The previous order of June 11,1997 stated:

"based upon their projected incomes for 1997 Petitioner's share of college expenses is 53%
and Respondent's is 47%. Petitioner is directed to submit billing statement from each college to
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Respondent as each semester's bill is due, and respondent is directed to pay 47% of all tuition, fees,
room and board expenses, such pa3anent to be made to Petitioner on or about August 15th for the
Fall semester and on or before December 31st for the Spring Semester of any given year. The Court
declines to require Respondent to contribute toward transportation or book expenses, but also directs
that the parties pav for the tuition, fees room and board expenses without any offset on account of
loans taken out by the child. In their separation agreement the parties bound themselves to provide
college education for their children, which they are fully capable of doing. Any loan taken out by the
child can be put toward transportation, books, etc. but the parents are to bear the bulk of the on
going expenses relating to such education."

The mother is being allowed to violate the court order by not having to pay her share of the college
expenses even though she earns more than the father plus receives $10,140 per year in child support for
t h e c h i l d r e n .

The court is taking the position that the mother does not have to follow the court order and that the
children must be the ones to enforce the court order. The court is supposed to act "in the best interests of the
child". In this case, requiring the mother to pay her share of the educational expense as agreed to in the
parties' separation agreement and ordered by the court "is" in the best interests of the child or mother?

The court should hold that the mother cannot shirk her duty to support her children's college
education by having the children take out loans for them to repay and that the mother is required to pay
back the loans and with interest. Remember, the mother earns considerably more than the father does.

By requiring the children to file a violation petition against their own mother, is disgusting. This
court was now placing the children in the middle, and telling them if you want your college education paid
for by your mother as the court has ordered and agreed to by your mother, you must file a violation petition
against her and then we may order her to jail for violating the order. What child wants to have their parent
go to jail? Furthermore, this would destroy any relationship the child might have with that parent. Therefore,
the child is being placed by this court in a no win situation. Either the child pays for his own education or
he files to have the parent held in contempt of court. The child losses either way. The court believes that
this is in the "child's best interest"!

Why didn't the court notify the children's law guardian or appoint a law guardian in this matter to
protect their interests in having their college education paid for by the parties and, if need be, to have the
law guardian file a petition for the enforcement of the court order on behalf of minor children? Because it is
not in the "mother's best interest"? Because the children are over 18? It is the children who are suffering
because of the mother's willful violation of the court's mandate. So what. The mother is above the law.

Had the father done what the mother was doing, the Court would have found him in willful violation
of a court order and sentenced him to jail, and probably pay the mother's attorney fees as well. Why is the
order enforceable against the father but not the mother?

In another case, I remember Ralph was paying his share of the children's college education. As the
issue of transportation was not addressed in the parties' separation agreement the court then determined
that Ralph should pay all of the child's transportation costs at school and for her to come home during
school breaks. What the court was doing was trying to force Ralph to buy the child a car and pay all
expenses associated with the car. Ralph also filed a petition to have his son's support paid directly to his
son, as his son was in college on the west coast and was not going to be coming home during vacation times.
Ralph argued that the mother collects $675 per month child support and sends the son $200 per month.
The mother pockets $475 for herself This mother would file petitions with the court claiming Ralph hadn't
paid the bills for school or medical. Then she would admit in court that she never sent him the bills. How do
you pay a bill you don't receive or know about? The court continued the support with the mother. The court
does not care if the child support is used for the child or not. All the court cares about is if the father is
paying money to the mother. A few years later, Ralph showed me a court order that emancipated his children.
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After the court had determined that the children were emancipated, the court ordered Ralph to continue to
pay for the children's college education. If the children are emancipated, where is the authority for the
court to order Ralph to pay for college education?

C h i l d r e n ' s a c c o u n t s

About two years ago, a friend of mine that I have known for years was just starting the family court
process. There were two accounts in his son's name with the mother listed as the trustee. Conrad wanted a
freeze on the accounts as there was approximately $10,000 in each account for the child's college education.
This was in order to protect the child's money. The court granted the freezing of the accounts. When they
went to court, the court unfroze the accounts and the mother took the money. The money is gone even
though Conrad is paying maintenance and child support. The child loses again and the mother wins again.
In his papers to the court, Conrad documented the mother had been diagnosed with depression; is violent
at times in that she had shoved her fingers up Conrad's nose and made his nose bleed; had hit Conrad
across the face; clawed Conrad's neck and chest with her nails on numerous occasions leaving scratches;
and is constantly hitting Conrad when she walks by him. Conrad also documented that the mother made
the following statements: "All the children should go to heaven with Jesus, I only care about the children,
Jesus should take them and only the adults should be left to rot on earth". Her other comments are: "Nobody
knows, but the end of the earth is coming soon" and that she had a secret power from God which she cannot
share with anyone, but will tell Conrad she can read adults hearts and all adults have black hearts and he
had a black heart. The child resides with the mother. I should mention that Conrad was forced to agree to
let the child stay with the mother and pay child support as the judge in the matter is known for being anti-
father and he knew he would not get a fair trial.

Mother takes half million dollars of child's money

In another instance, I was told by a friend of mine about this father who had his son living with
him. The son won a large malpractice award because of an injury he suffered at birth. The father told
telling the family court not to put the money in a certain account, as the child would never receive the
money. The family court did nothing to protect the child's money. The family court allowed the mother to
take over $500,000 of the child's money. It wasn't until the father went to Supreme Court that it was
stopped. The money is gone and there is nothing to show for it. The mother taking the child's money was in
the family court's opinion in the "best interests of the child" even though it was the father who had custody
of the child and was raising him! Do you think the family court would have allowed a father to do this?
From what I heard the mother also destroyed the lives of his two siblings as well as they have been constantly
in trouble and the father was not able to do anything because of the court system. The mother wins, the
chi ldren lose.

Suppo r t Co l l ec t i on Un i t

Ben kept getting hauled into court for an increase in child support and for violating the court order
of support. Ben was able to get the petitions thrown out for one reason or another. The last time the
Support Collection Unit notified him that he was going to have his driver's license suspended because he
owed over $10,000 in arrears. Now Ben knew he owed some arrears and had been trying for years in court
to get his support cleared up with them. Thank goodness, Ben saved every one of his money order receipts
for the past five years and put them in order. Back about five years ago, he had two orders stating he owed
no arrears as of the date of the orders. This gave us a starting point. The second order, which included the
statement there were no arrears, stated that Ben would pay so much per week until a certain date when his
oldest son turned 21 and then stated he would pay so much per week thereafter.

Taking the first time period between the date of the order and the date of his son's 21st birthday, we
determined so many weeks at so much per week for a total. We then subtracted the amount of payments.
For the time period of five years we determined Ben had paid $15,942.00 + $2,320.00 for a total of $18,262.00.
He should have paid $15,366.00 + 3,848.00 for a total of $19,214.00. Therefore, he owed $952.00, not the
$10,000 claimed by the Support Collection Unit. Ben immediately got a money order and had it delivered to
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the Support Collection Unit. They refused the money stating that he would have to mail it to the Albany
P.O. Box for that county. He did that. He then did an order to show cause to keep the Support Collection
Unit from taking his driver's license and the judge signed the order. It should be noted that he already had
gotten several of the hearing examiner's and judges recused from his case and they had to bring a hearing
examiner from another county in again. Luckily, it was the same one from before. I will tell you. I have
never read a funnier transcript.

The hearing examiner started off sa3dng he had double checked the number of weeks involved ;uul
the amoimts paid by Ben and determined he didn't owe anything. Well, the attorney for the SCI* <lidn'i
agree. First, he raised the issue that Ben still owed an extra $80 because one of the amounts on thf ilircks
when listing it got transposed. Ben immediately offered to pay the $80.00. No one wanted to acci pt thr
money. Can you imagine that, no one wanted to take the money? Finally, the court got the mothtT lo .u ci-pt
the money and acknowledge on the record she received it.

The attorneys for the SCU also claimed that he still owed over $2,000 in child support. Wht-n tin-
hearing examiner asked them how they determined this, they said that they didn't know, but that was the
figure that they started with. When asked again, same response. The hearing examiner asked thcin \\ Iutc
Ben's figures were wrong. They couldn't tell him, all they knew was he owed over $2,000. During; thi-
colloquy between the hearing examiner and the attorneys, the mother piped up and said that she was In ing
short changed $10,000 that Ben owed her for back child support. When the hearing examiner asked when*
she came up with her figure, she stated, "it was in a court order", but she didn't have it. The hi'aring
examiner said he saw no such order in the file. The hearing examiner then stated that there were no
arrears and then ordered that Ben was to pay the mother directly because of the all the trouble over years
the SCU had caused Ben and because he had previously told them to work with Ben in determining arrears
which they failed to do. He further ordered that the SCU was not to take any action in the future against
Ben and any action they had taken was to stop immediately.

One thing I have learned is that you need to document everything in the paper work before you go
to court and attach the documentation to the petition. Many fathers have documentation that will help
their cases and the attorneys will refuse to submit the documentation to the court claiming it isn't necessary
or the father or attorney will forget to get it admitted into court. By attaching the documentation to the
petition it is now part of the record and can be used in an appeal. Fathers also need to learn to document
everything in the petition, because if they don't, they may not be able to have it admitted or addressed by
the court. Remember, the judge has a lot of discretion as to what he will admit and what he won't. In Ben's
case, if everything wasn't documented as it was, the court would have ruled in the SCU's favor as the court
was not going to spend hours going over the father's canceled checks and figuring what he owed.

Hearing Examiner changes order a year later

In 1995 the hearing examiner stated in her Decision and Order:

... I cannot, however, find the willful violation of an Order of support as it would appear that the
Court's directives were never reduced to a written order.

... As the Petitioner asserted to the Court that the respondent had brought the account
current as of the date of the hearing, there are no arrears to establish or to reduce to
j u d g m e n t .

The hearing examiner is very specific in stating that "there are no arrears to establish or to
reduce to judgment" .

In 1996 the hearing examiner in her Decision and Order of 1996 referring to the 1995 order stated:

2. The first issue that arose related to the order of support dated November 28, 1995. The
Petitioner failed to bring with her a statement of account from the Schenectady County Support
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Collection Unit for this Hearing. As a result, the Court did not establish arrears. It also did not
cancel ar rears .

3. The Schenectady County Support Collection Unit believed that this Order of support directed
them to cancel arrears and did so. It did not. The Schenectady County Support Collection Unit is
hereby directed to reinstate these arrears.

Trevor submitted a letter from the Support Collection Unit which stated:

The above named case is scheduled in court on a violation issued by Ms. R. The stated arrears on
the petition are incorrect. The Decision and Order handed down by Hearing Examiner ... dated ..
. s ta ted the re were no a r rea rs as o f tha t da te .

Breakdown of current balance is as follows:

D u e

D e c ' 9 5 5 w k s @ 1 7 1 = 8 5 5 . 0 0 D e c ' 9 5 $ 8 0 0 . 0 0
J a n ' 9 6 4 w k s @ 1 7 1 = 6 8 4 . 0 0 J a n ' 9 6 8 0 0 . 0 0
F e b ' 9 6 4 w k s @ 1 7 1 = 6 8 4 . 0 0 F e b ' 9 6 4 0 0 . 0 0

M a r ' 9 6 3 w k s @ 1 7 1 = 5 1 3 . 0 0 M a r ' 9 6 5 6 5 . 0 0

T o t a l 1 6 w k s @ 1 7 1 = 2 , 7 3 6 . 0 0 $ 2 , 5 6 5 . 0 0

Due $2,736.00
Paid $2,565.00
Bal $ 171.00='=

■•̂ As to the $171.00 owed the Support Unit probably had not received the last weeks payment in
time to post for this letter but a copy of the receipt for the $171.00 was presented to the hearing
examiner just as this letter was.

The hearing examiner had now changed her order a year later in order to help the mother. The
mother never filed objections nor did she appeal the hearing examiner's order of 1995 that stated there
were no arrears. This was nothing more than placing Trevor in arrears after the court had determined
there were no arrears owed. The mother also claimed that Trevor was not making his support payments. It
should also be noted that Trevor, in filing Objections to the hearing examiner's decision and order, raised
the issue the court refused to hear his modification of support based upon his income going down and the
fact that spousal support was based upon her finishing vocational training by April of 2000 and should be
terminated. The court protecting the mother?

Notice requirement of failure to pay child support

In a lot of instances, the family court does not have the authority to sentence a father to jail because
the required notice of a "willful failure to obey the order may result in imprisonment" is not stated on the
fi'ont of the order. If this issue is not raised, the father forfeits his right to raise this issue on appeal. I have
seen several fathers sentenced to jail where the issue had been raised in objections to the court, and the
court held that because the father did not raise this issue at trial, he was therefore forfeiting this requirement
and therefore, could be sentenced to jail. Check out your court orders to see if the warning is there. Most
family court orders today have it there, but there are some that do not. I was not sentenced to jail in one
instance because none of the court orders had this statement on the face of the order as required. The case
law requiring statutory notification required by Family Court Act § 440 (4) and Judiciary Law § 756 in
order to sentence the respondent to jail is as follows:
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F a m i l y C o u r t A c t $ 4 4 0 s u b d . 4 :

Any support order made by the court in any proceeding under the provisions of article
three-A of the domestic relations law, pursuant to a reference from the supreme court under section
two hundred fifty-one of the domestic relations law or under the provisions of article four, five or
five-A of this act shall include, on its face, a notice printed or typewritten in a size equal to at least
eight point bold type informing the respondent that a willful failure to obey the order may, after a
court hearing, result in the commitment to jail for a term not to exceed six months for contempt of
c o u r t .

Rabasco v. Rabasco. 88 A.D.2d 958, 451 N.Y.S.2d 381 (2nd Dept. 1982);

... Petitioner concedes that the father was not given the notice and warning as required by
subdivision (b) of section 453 of the Family Court Act. Accordingly the Family Court lacked
jurisdiction to order the father's commitment (Citation omitted).

The order to show cause, by which the contempt application was made, failed to contain the
notice and warning required by section 453 (subd. [b]) of the Family Court Act. Accordingly, the
Family Court lacked jurisdiction to order the appellant's commitment (Citation omitted).

Barreca v. Barreca. 77 A.D.2d 793, 430 N.Y.S.2d 739 (4th Dept. 1980)

Special Term lacked jurisdiction to entertain the contempt proceeding. It is conceded that
the application to punish appellant for contempt contained neither the notice nor the warning
required pursuant to section 756 of the Judiciary Law. That section mandates that an "application"
to punish for contempt "shall contain on its face" both (Da notice that the purpose of the hearing is
to punish for contempt and that such punishment may consist of a fine or imprisonment and (2) a
warning printed in eight point bold face type that failure to appear may result in an arrest or
imprisonment. Absent the requisite notice and warning, Special Term was without jurisdiction to
punish for contempt (Citation omitted).

Olpnn V. Glenn. 262 A.D.2d 885, 692 N.Y.S.2d 520 (3rd Dept. 1999)

We reject respondent's argument that Family Court's contempt finding was procedurally
infirm. Family Court Act § 156 authorizes the imposition of contempt sanctions in accordance with
the provisions of the Judiciary Law. A contempt application must bear a notice that the "purpose of
the hearing is to punish the accused for contempt of court", and the warning that a failure to
appear may result in immediate arrest and imprisonment (Judiciary Law § 756). These protections
are waived, however, where, as here, respondent appears and defends on the merits, without raising
any objection to the fact that the violation petition did not contain the requisite notice and warning
(see, Matter of Keator v. Keator. 211 A.D.2d 987, 622 N.Y.S.2d 338).

Why aren't attorneys checking to make sure that the required language is on the Order to Show
Cause or in court orders, especially if their client is facing a contempt charge? If it is not on the order to
show cause, you probably will not want to raise this issue right away. It is the last issue you want to raise,
and raise it after the other side has rested. The reason for this is that the other party can serve you again
and correct the mistake. No sense in telling them what they forgot, and short changing yourself at the
same time. I should also mention, you may not want to inform your attorney of this until the trial is almost
over. I have seen cases where, I believe, the father's attorney had given the mother's attorney information
to be used against him or had informed the other attorney of their arguments ahead of time in order for the
mother's attorney to correct the mistake.

I remember Philip who had an attorney who was constantly raking the fathers over the coals while
representing them. I remember I had several fathers who had this attorney, and they all complained that
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they missed court dates because he failed to notify them of the dates. In this one instance, Philip asked his
attorney what should he do, as he had a snow plowing business the previous year. There was limited
snowfall and he didn't make as much money as in previous years. He said he made about $500 that year.
According to Philip, the attorney told him to forget about it and deny it. Philip went to court and one of the
questions asked was did he make any money snow plowing. He answered in the negative. When Philip
finished testifying, the first witness called was one of his clients who stated he paid him $85 for snow
plowing that season. From that point on Philip's testimony was not credible. He got slammed. No matter
what, don't lie in court. It will come back to haunt you. Also, don't volunteer any information. Just answer
the question as simply as you can and listen to the question being asked.

Contempt proceeding - right to counsel

The following case law shows that just because a judge informs a father he has the right to counsel,
and if he cannot afford one, one will be appointed for him, is not sufficient for him to legally waive his right
to counsel. Usually this is all the court tells the father, if they even tell him this much.

Brainard v. Brainard. 88 A.D.2d 996 (2nd Dept. 1982)

At the Beginning of the hearing, the following took place:

"THE COURT: Mr. Brainard has been advised of his right to have an attorney? If you
cannot afford one, one will be provided. Do you want to speak for yourself?

"MR. BRAINARD: Yes, I do, Judge.
"THE COURT: You want to speak for yourself,,

The hearing then proceeded, with neither party represented by counsel.

We hold that this colloquy does not reflect an explicit, informed waiver, by the husband, of his right
to counsel, guaranteed by paragraph (vi) of subdivision (a) of section 262 of the Family Court Act.
The record does not show that the husband had a "sufficient awareness of the relevant circumstances
and probable consequences: of his waiver (see. Matter of Lawrencfi S. 29 N.YEd 206, 208, 235
N.Y.S.2d 921; see, also, Von Moltke v. Gillies. 332 US. 708, 724, 68 S. Ct. 316, 323). Additionally,
the husband was not informed of his right to an adjournment in order to confer with counsel, as
required by that statute (see. Matter of Kissel v Kissel. 59 A.D.2d 1036, 399 N.Y.S.2d 781) .
Accordingly, a new hearing should be duly appraised, pursuant to the statute, of his right to be
represented by counsel.

Kissel V Kissel, 59 A.D.2d 1036,399 N.Y.S.2d 781 (4th Dept. 1977) also held that Matter of La wrench
S and Von Moltke v. Gillies are applicable to Family Court contempt proceedings.

Matter of Lawrences 29 N.Y.Ed 206, 208, 235 N.Y.S.2d 921 (1971)

..., the courts have become increasingly reluctant to accept such waivers unless made with
sufficient awareness of the relevant circumstances and probable consequences. (Citations omitted)
"To be valid", the Supreme Court declared in the Von Moltke case (332 U.S. 708, 724,68 S.Ct. 316,
323), "such waiver must be made with an apprehension of the nature of the charges, the statutory
offenses included within them, the range of allowable punishments thereunder, possible defenses
to the charges and circumstances in mitigation thereof, and all other facts essential to a broad
understanding of the whole matter." ...

From firsthand experience, I can tell you the Family Court Judges reftise to inform the fathers of
the information required by the above cases. )̂ en I was representing myself in court, the court refused to
give me this information when I demanded that they inform me of the information. I have yet to see a case
where the court actually informed the father of this information.
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In a recent proceeding, Jarvis was facing imprisonment for failure to pay child support. At the time
he was making $7.00 per hour. His pay was $160.00 per week and support collection was taking $102.00
per week. This father does not have a high school education and had no way of defending himself in court.
He did not know how to apply for a downward modification of child support. He applied for a Public Defender
and was denied. No reason was given. By the time I met him, the trial was already over and he was facing
sentencing by a judge. He filed objections arguing the above. The objections were ignored and he received
6 months in jail. Why wasn't he entitled to a Public Defender? How could he afford an attorney when he
only had $50.00 per week to live on? I have seen where the courts assign mothers counsel and they are
making $20,000 to $40,000 a year or they get help from Legal Aid. Someone should be keeping track of this!

Prior to this proceeding, the court allowed the mother to move to California with the children over
Jarvis' objections. Now the mother is tr3dng to help Jarvis get out of jail. How you may ask? All he had to do
is sign away his rights to his children and she will forgive the arrears. Was the court helping the mother to
force Jarvis give up his children? Did the court follow the law when it originally made the original court
order of support? Jarvis was working for himself doing odd jobs. When working, he told the court he charged
$12.00 per hour. The court then determined he could earn $12.00 per hour working a 40 hour week and
based his child support on this figure. I thought the court was supposed to base his child support on his
income for the year and not on an hourly rate? Now the father is a "deadbeat dad" and is in jail because he
can't afford to pay what the court wanted him to pay. The court order stated, "He also stated that he had
just started a job in mobile home sales and will be earning $9.00 - $10.00 per hour and working 30 to 40
hours per week". He no longer had the job after going to jail.

It costs the county about $80 per day to house an inmate. Let's say they can do it for $40 per day.
Six months of jail will cost the county $7,300.00 (365 2 = 182.5 days x 40) and at $80 it will cost the county
$14,600. Would it be cheaper for the county to pay his arrears? The hearing examiner determined the
arrears to be $3,285 was due for current support as well as prior arrears of $1,876 for a total of $5,161. It
would be cheaper for the county to pay oif Jarvis' arrears even if the cost was only $40 per day.

Jarvis told his mother that there are men in jail for burglary and other crimes who are serving less
time then he is. He is in for 6 months and they were given 3 months. Furthermore, they are able to have
time taken off for good behavior and Jarvis isn't. He had to serve his entire 6 months while they may only
serve 2 or 2-1/2 months in jail. Also, they would have been entitled to a jury trial, while Jarvis was denied
one. Makes sense, doesn't it?

In the meantime Jarvis' mother was trying to get him out of jail on a writ of habeas corpus. His
mother filed in the Appellate Court, and was told that she needed to file a notice of appeal. The problem
was that the court clerk refused to provide the mother with a copy of the order of commitment even though
she had a power of attorney to act on his behalf. They simply told her they did not give copies to defendants.
The notice of appeal was filed without the court order of commitment stating the court clerk refused to give
her a copy of it.

As in other cases, the judge will sentence the father to jail without even hearing the father's objections
to the order in violation of Oearv v. Breen. 621 N.Y.S.2d 243 (1994) which was previously discussed. In this
case, the order was dated July 24, 2003, entered August 1, 2003, served August 18, 2003, Objections filed
on September 17, 2003 and Jarvis sentenced to jail on September 19, 2003. It was now November 2003, and
there was no response or decision by the court on Jarvis' objections. Why would the court want to rule on
the father's objections when they have him in jail for six months? This is called due process.

Jarvis' mother stated that the mother of the children have now moved and changed their phone
number and they do not know where they are now residing. The mother further stated, that the mother
and children are in HUD housing, and the mother stated she had remarried but is continuing to use Jarvis'
last name in order to continue to live in subsidized housing with her new husband.



1 2 2

P a t a k i ' s a n s w e r t o * * d e a d b e a t d a d s "

First, Governor Pataki refused to address the issue of fathers being deprived of seeing their children!
Why? Must be that talking about fathers being deprived of their children is not politically correct. Could it
be interpreted as being "anti-mother"? Could it be considered "pro-child". Oh, I forgot, how stupid of me,
children don't vote! The motto is "Mothers vote, children don't!" Or is it because there is no money from the
Federal Government for enforcing a father's parenting time?

Talking about fathers being "deadbeat dads" is politically correct. Besides, it brings about two
billion dollars a year from the Federal Government to the State Government's general fund. It is used for
many things besides child support. That's right — "Women's Issues" and programs to help mothers fight
fathers in the court batt les.

This money more than pays for the operation of the State Judiciary whose budget is about 1.2
billion and this would leave about $800 million for the social services. In other words, the amount of money
coming into the state on the backs of fathers is being given to those who are deliberately denying fathers
their constitutional, statutory and civil rights.

A friend of mine, Melanie Cummings, has done a tremendous amount of research into this and has
complied graphs and other documents to show that no one is keeping track of this money. Melanie is one of
the authors of "The Defrauding of the Hardworking American Taxpayer, Welfare Reform and the Role of
the Family Court System". Her documentation also demonstrates that the courts are taking a larger share
of a father's income than what is being stated as the figures are based upon gross minus FICA and Medicare
being deducted and not State and Federal taxes. On top of this you add day care and uncovered medical
and dental by the time the court is done the father is actually paying 50%, 60% or more of his disposable
income for child support.

Governor Pataki has shown he is tough on "deadbeat dads". Why doesn't he show us he is tough on
"deadbeat judges" who terrorize fathers and their children with their illegal actions?

Why are the fathers so far behind in their child support? What can be done to improve this? The
governor's answer is to take away their driver's licenses and professional licenses and make failure to pay
child support a felony. This is not the answer as the judges are ordering fathers to pay more then they can
afford in order to extort money out of their families and friends in order to keep them out of jail after the
father has been violated in a kangaroo court.

The Case for Joint Custody in New York by Michael Friedman states:

"A recent Census Bureau report indicates that fathers with joint custody pay 90.2% of the
child support owed, while fathers with mere visitation pay 79.1%. Fathers who have neither joint
custody nor visitation pay only 44.5%. And why not? Isn't it natural for a parent to participate in
the funding of the child's needs when he or she has access and input. Isn't it also natural to resist
payments when the parent is reduced to a "walking wallet", needed for economic but not emotional
c o n t r i b u t i o n ? "

Having fathers involved with their children is more effective and better for all concerned then
revoking the father's driver's or professional license. Oh, that's right, mothers don't want fathers involvedwith their children. Who is the state to deny the mother her right to deny a father parenting time with his
c h i l d ?

The Child Support Standards Act of this State is a disgrace and an injustice to those having to pay
child support. The fathers are at the whim of the judges and hearing examiners as to how they determine
the child support and, in most cases, they do not follow the law. Also, there is no accountability as to where
the support money is spent.
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The judges and hearing examiners deliberately and mahciously make orders that they know the
father cannot comply with and leave him with little or no money to live on. They want the father in arrears
owing money to the mothers in order to create the "deadbeat dad". Why are the fathers in arrears? Ordered
to pay more than their incomes? Being denied access to their children? Court refusing to lower payments as
income decreases? Nobody wants to answer these questions. Sweep it under the rug. It will go away! The
only one going away will be the father, to jail.

In those rare instances when the father is awarded custody of the child, he usually ends up having
to waive child support from the mother. When the fathers do attempt to collect child support from the
mother, the mother usually wants the child back and the court gives the child back to her. Why do the
courts accept mothers not having to pay child support when the father has custody? Would they accept a
father not having to pay child support?

In most instances, fathers earning $15,000 to $40,000 are having most of their net pay taken,
leaving them in many cases with less than $100 a week to live on. I wonder if these judges and attorneys
could live on $100 a week. The attorneys charge $200 or more per hour and most are now at $250.00 + per
hour. In most instances, the attorney will collect more money than the child support will be for the year or
several years. What is even more frightening is that the fathers believe that the more money the attorney
charges, the better the attorney and that the attorney will do something for him. Boy, do they have a rude
awakening coming.

The judges tell the fathers to get an attorney who in most instances sells him out. Besides, in most
instances, the fathers cannot afford an attorney and pay child support and support himself. The court
knows that they can control the attorneys and that the attorney in most instances will sell out the father.

Father caught in catch 22 situation

Shannon signed a separation agreement several years ago. At the time of the signing of the agreement
he was earning $90,000 per year and his child support was based upon this. After signing the agreement,
the company that he worked for went bankrupt. Fortunately, someone came along and purchased the
company Shannon was offered a different job with the new owner. Furthermore, his pay was reduced from
$90,000 per year to $60,000 per year. During the divorce proceeding, he was denied a downward modification
of his support obligation upon the ground that the court lacked jurisdiction to do so. Shannon, after receiving
his divorce, filed in family court. The hearing examiner ruled in his favor, but was overturned when the
mother filed objections to the hearing examiner's order. The order stated:

In fact, it is undisputed that the petitioner herein, attempted to raise the very same issue
before the Supreme Court, and was denied the opportunity to do so, upon the ground that the Court
lacked jurisdiction, with the Court specifically commenting that it could not address the issue
raised because the Separation Agreement had not been incorporated into any Judgment or Order of
the Court. The respondent now seeks to have this Court dismiss petitioner's application based
upon the mere fact that the Judgment of Divorce was entered and that no determination with
respect to a change in circumstances was made at that time. This would place the petitioner in the
position of being told that his application was too early at the time of the Judgment of Divorce
because the Separation Agreement was not incorporated in any Judgment, and then being told that
his application is too late subsequent of the entry of the Judgment of Divorce, because it was not
addressed prior to the time the Judgment was entered; and that he can therefore no longer raise
any changes in circumstances prior to the entry of Judgment.
Shannon had to continue to pay child support based upon his income prior to the divorce.

Fathers' Rights Association is there to help

I have had fathers tell me that attorneys have told them to stay away from the Fathers' Rights
Association, Capital District Chapter because it is a radical group and to stay away from me because I have
been arrested. These attorneys do not want the fathers to know what their rights are and to learn how to
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prepare themselves for court. They want the fathers ignorant. To the judges and attorneys, ignorance is
bhss. It makes it easier for them to sell the father out and to get him to agree to things that are detrimental
to their well being and to their children. These are the attorneys fathers want to run from. The FRA -
Capital District Chapter works to help fathers understand the process and what to expect. They help
prepare him for court, learn how to address the issues, and inform him of what the court can and cannot
legally do. That is not to say the judges don't violate the law anyway. They do it all the time and it's in the
mother's favor the vast majority of the time! The fathers need to learn what their next steps are and how to
follow through.

To take it a step farther, the mother's attorney, upon finding out that the father has joined the
Fathers' Rights Association, will tell the judge and make it seem that the father is out of control and a
radical. The court system wants to intimidate the fathers into not getting help in order that they can take
him over the coals as documented herein. The attorneys know that if they can get the father to agree, he is
stuck with the agreement. If the court has to make a ruling, they know the father can appeal.

The courts have no problem with mothers getting help from a domestic violence group and will
allow them in the courtroom and to sit, from what I have heard, next to the mother. Yet, fathers are not
allowed to have the same kind of support. Why? I should mention that George from the Father's Rights
Association has stated recently that when he goes to court with a father, the court personnel and the jduges
are now treating him a lot better both in and out of the courtroom. Where are the shelters for fathers who
are abused by women? Domestic violence shelters are not there to help fathers who have been abused. They
claim they are not equipped to handle fathers. This is discrimination! If these domestic violence shelters
are receiving public funds, they should be there to help both mothers and fathers. Is the State Government
discriminating against fathers?

The courts tell the fathers "the children deserve the money" and then tell the mothers they can
spend it any way they want. They can spend it on themselves, buy drugs with it, spend it on their boyfriends,
etc. The court does not care. Many fathers not only pay support, but then have to pay for the children's
clothing because they have no winter or summer clothes, food, activities, etc. because the mother refuses to
spend the money on the child. Remember, the court will not require the mother to spend the father's child
support on the child, and the court will not require her to spend her portion of the child support on the
child. It's called "child" support? It's not "momma" support. Accountability has to be made part of the
system. But again, accountability would mean your "anti-mother" but in reality it would mean you're "pro
child". Oh, I forgot again. "Mothers vote and children don't".

The following letter was sent to Governor Pataki by Randy Dickinson of The Coalition of Fathers
and Families NY, Inc..

Dear Governor Patak i ;

On June 5, you were an honored guest at a press conference held by the Association for
Children for Enforcement of Child Support, Inc. (ACES,) where you were presented with an award
for your support of this organization. You were asked by a reporter from the Albany Times Union to
comment on any involvement - or lack thereof - on the part of groups that advocate for men and
non-custodial parents in discussions leading to public policy regarding a broad range of issues of
importance and/or concern to fathers and families, including, but not limited to, that of child support
and child support enforcement. You responded that you had always been "open" and "available" to
meet with representatives from these groups at any time.

Prior to the ACES June 5 press conference, beginning about August of 2000, the (fathers
group) had made no less than four formal written requests to meet with you and/or your staff. None
ever received even the common courtesy of a standard written acknowledgment, and subsequent
follow-up telephone contacts were all met with a summary brush-off.

Upon learning of your response to the press/media noted above, contact was once again
made with your office to arrange a convenient date and time to meet with you. As in each previous
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case, instructions were given to submit this request in writing.

In a letter dated 7 Jun., a fifth formal written request for a meeting was sent to no less than
16 members of your staff. To date, no response has been received. Meanwhile, it is common knowledge
that you continue to meet regularly with advocates for the enforcement of child support and the
prevention of domestic violence.

While both are certainly legitimate and worthy causes, it seems unconscionable that public
policy decisions regarding these as well as a broad range of other related issues are being made
without any involvement and/or input from that segment of the population most directly and
dramatically impacted by them and that requests by representative organizations to be included in
discussions leading to such decisions have been so totally and completely ignored for so long. It is
particularly disillusioning given that every attempt has been made up to the present to follow
proper protocol and to play by the rules.

Once again, The Coalition of Fathers and Families NY, Inc., respectfully requests, for the
sixth time, a meeting with you and/or your staff at your earliest convenience. Thank you in advance
for your consideration.

After receiving this last letter. Randy and Jim were able to meet with the Governor's staff and had
a follow up meeting, ̂ y is it that there is no person on the committees determining the issues of support,
domestic violence and other family issues representing the fathers who are certainly affected by these
committees and their recommendations. This prevents fathers fi-om giving their points of view and having
an input into what is happening and how it will affect the fathers.

Obviously, fathers are not considered a priority by the Governor's staff. Maybe this will change.

On Wednesday June 5,2002, The Record Newspaper printed an article titled "Suspending licenses
backed by Pataki" subtitled "Governor says deadbeat parents should not be practicing chosen profession if
child not supported". A couple of quotes from the article;

"If they can't meet the most basic obligation of supporting their children they should not be
allowed to practice in New York State," Pataki said. "They are the ones most capable of meeting
that responsibility."

"ACES state President Kathi Stannard, who represents 12,000 members aid "The only way
of addressing child poverty is through stiffer penalties for deadbeat parents."

I find the statement, "the only way to get a child out of poverty is through stiffer penalties for
deadbeat parents" insulting. Why not give the child to the parent who is not on welfare and is willing to
work? Force a mother to work to support her child? Children, in lot of instances, are living in poverty
because the parent they are residing with spends the money on themselves instead of the child. Require
that the court orders of support are to state what each parent is to be paying! Why not make it required
that the custodial parent has to document where the child support goes if they receive more than $75.00
per week? Said documentation to include proof the mother is paying her share of the child support. Oh, you
can't do that! It is only called "child support" but is really "momma support".

Child support is supposed to benefit the child, not the mother The mother is allowed to live at the
standard of living of the child and is able to do so by using the child support for her own use and to have a
better life-style, while the father's life-style is now called "poverty".

There are mothers who are called the 17 percenters. They have one child by this father, another by
this father, another by another father and they get to collect a minimum of 17% from each father. What
about the women who are being rewarded by lying to fathers that they are on birth control or that they
cannot have children? A story on TV told of a public figure who had a child by a women. He finally admitted
he was the father after the DNA test. Obviously, he wanted to make sure the child was his before he
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admitted that it was. He is now paying $4,000 per month temporary child support. Where does a baby need
$4,000 per month to live on? Did the Court consider the actual needs of the child as required for incomes
over $80,000? I don't care how much the father is earning. This is "momma support" at its best. She now
had a tax free income of $48,000 per year. Figuring 30% in taxes, this would mean she would have to earn
over $68,000 per year in order to make this amount. The mother can now retire or just work enough to get
child care covered, that way she can spend her time shopping. Child support is free and clear. She hit the
big jackpot. Besides the $48,000, the father will probably have pay medical, dental, day care, etc. on top of
this. Knowing the courts, he will probably end up paying even more because of his income, which will be
retroactive back to the date of the filing of the petition for support. He could owe tens of thousands in
arrears by time the court hears the matter. Will the court even address the issue of the needs of the child in
determining the amount over the $80,000 cap? Will the mother draw this out since she has a Pendente Lite
order and there is no requirement that the father receives a refund if he has over paid? How much of this
"child support" will be saved for the child's college education or the child's future? Probably none, as the
mother will spend it on herself while claiming the child needs the best. Where is the mother paying her
share of the child support? In reality, the court is forcing the father to support the mother in name of "child
support". This has to end!

If a mother commits fraud upon the father by telling him she is on birth control or cannot have
children and she gets pregnant, she is rewarded by the court for committing the fraud.

Josephine M. v. Michael F. 151 Misc.2d 1010, 574 N.Y.S.2d 492, (Fam. Ct. 1991)

The Child Support Standards Act (CSSA) amending F.C.A. § 413 attempted to address
deficiencies in the then present system "by adopting guidelines that permit judicial discretion, and
established minimum and meaningful standards of obligations that are based on the premise
that both parties share the responsibilities for child support*'

If the law is based on the premise that both parties share the responsibilities for child support, then
why is it that the fathers are forced to pay more than their fair share? If the father can document the needs
of the child to be $100.00 per week and his income is 60% of the combined income of the parties, then he
should be paying $60.00 per week child support. Why is it not unjust and inappropriate for him to pay
$120.00 per week based upon his income? By being required to pay the $120.00 per week he is not only
pa5dng his share, but the mother's share plus additional money to the mother. Where is the mother
contributing to the support of the child? Furthermore, there is no requirement that the mother spend any
of the money on the child, especially the amount over the father's $60.00 per week. Any support amount
over the $60.00 per week is really another form of maintenance to the mother and the court is forcing the
father to support the mother in name of "child support". This has to end!

The percentages that fathers are made to pay should be maximum amounts of child support instead
of minimum amounts. The court should determine the needs of the child, not needs of the mother. What is
the reasonable cost of raising a child?

What are the penalities for failure to pay child support?

Recently, with great fanfare, Governor Pataki announced that the law had been changed to make
failure to pay child support a felony Failure to pay child support has been a crime under Penal Law §
260.05 is a class A misdemeanor and now § 260.06 is a class D felony.

Penal Law § 260.05 Non-support of a child in the second degree.

A person is guilty of non-support of a child when, being a parent, guardian or other person
legally charged with the care or custody of a child less than sixteen years old, he fails or refuses
without lawful excuse to provide support for such child when he is able to do so, or becomes unable
to do so, when, though employable, he voluntarily terminates his employment, voluntarily reduces
his earning capacity or fails to diligently seek employment.
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Non-support of a child in the second degree is a class A Misdemeanor.

Penal Law $ 260.06 Non-support of a child in the first degree.

A person is guilty of non-support of a child in the first degree when:

1. being a parent, guardiein or other person legally charged with the care or custody f)!"
a child less than sixteen years old, he fails or refuses without lawful excuse to provide suppm t for
such child when he is able to do so; and

2. He or she has previously been convicted in the preceding five years of thi- cnnu-
defined in section 260.05 of this article.

Non-support of a child in the first degree is a class D Felony.

According to MaGill's Penal Law Manual for Local Courts, February 2001 following penalties ;ippl> ;

§ 260.05 - Maximum fine $1,000. Maximum Jail -1 year. Probation 3 years and a surchar^rr
of$120- 125.

§ 260.10 - Maximum fine $5,000. Minimum Jail 1 year - Maximum Jail - 4 years, Probation
5 years and a surcharge of $210.

According to the Criminal Procedure Law § 340.40 (2) Modes of Trial would be entitled to a public
trial and a jury trial.

Family Court - Right to a jury trial for non-payment of support

Before I start with the right to a jury trial in a support matter, I want to address the right to a jury
trial in a proceeding in which a father or mother is to lose custody or be deprived of seeing his or her
children. The State and Federal Courts have held:

Duchesne v. Sugarman. 566 F.2d 817, (2nd Cir. 1977):

[6] . .. This right to the preservation of the family encompasses the reciprocal rights of
both parent and children. It is the interest in the parent in the "companionship, care,
custody and management of his or her children. Stanlev v. Illinois. 405 U.S. 651 (1972) and in
the children not being dislocated from the "emotional attachments that derive from the
intimacy of daily association."

This mutual interest in an independent relationship has received consistent support in the
cases of the Supreme Court. "The Court has frequently emphasized the importance of family.
The rights to conceive and raise one's children have been deemed essentiaP. Maver v.
Nebraska. 262 US. 390, 399. (1923), "basic civil rights of man'*. Skinner v. Oklahoma. 316 U.S.
535, 541 (1942) and "rights far more precious than property rights", Mav v. Anderson. 345
U.S. 528, 533(1953).

Troxel v. Granville. 527 U.S. 1069 (1999) Justice O'Conner, speaking for the Court stated:

"The Fourteenth Amendment provides that no State shall 'deprive any person of life, liberty,
or property, without due process of the law.' We have long recognized that the Amendment's Due
Process Clause like its Fifth Amendment counterpart, 'guarantees more than fair process.' The
Clause includes a substantive component that 'provides heightened protection against governmental
interference with certain fundamental rights and liberty interest" and "the liberty interest of
parents in the care, custody, and control of their children is perhaps the oldest of the
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fundamental l iber ty interest recognized by th is Court .**

Resnick v. Zoldan. 134 A.D.2d 246, 520 N.Y.S.2d 434 (2d Dep't 1987)

... The natural right if visitation jointly enjoyed by the noncustodial parent and
the child is more precious than any property right (citations omitted), and it may not be
denied absent a showing that visitation would be inimical to the child's welfare (citations omitted).

Having one's child taken from them is a more severe penalty then being sent to jail for six months
or year. The right to one's child is a "right far more precious than property rights" then why are litigants
entitled to jury trials on issues concerning property rights or if they are accused of a crime but are not
entitled to a jury trial concerning the right to see their children and have a relationship with them? This
makes no sense!

Why aren't parents entitled to jury trial if they face the loss of their child? Certainly, we cannot and
should not trust a single judge to decide such a penalty in a closed court proceeding or even in an open
proceeding. Think about it. If a parent is about to lose or be deprived of their child, they must have done
something illegal that would warrant the child being taken away. If they were charged criminally, they
would be entitled to a jury trial and they would not be facing the loss of their child.

When the mother files a family offense petition with the court, in most instances, the court
immediately denies the father visitation with his children. Then the court orders him into counseling
which he must complete before seeing his children. His attorney will help the court to get him to agree to
this. Just because the father completes the course(s) ordered by the court does not mean that he is entitled
to parenting time with his children again. The court is violating the father's rights.

Sweet V. Passno. 206 A.D.2d 639, 614 N.Y.S.2d 611 (3rd Dept. 1994)

Although family court does not have the authority to order that a party undergo counseling
or therapy before visitation will be allowed (citations omitted), it may include a directive to obtain
treatment as a component of a custody or visitation order (citations omitted).

In family court, the father can be severely punished for failure to pay child support and he is not
entitled to a jury trial, or is he? Is the punishment more severe in family court or criminal court? You
decide. If charged under the penal law a father is entitled to a jury trial (CPL § 340.40(2)).

The penalty for violating § 260.05 is Maximum fine $1,000; Maximum Jail - 1 year; Probation 3
years and a surcharge of $120 - $125.

Family Court Act, Article 4. § 435 Procedure: adjournment; confidentiality of requests

(a) Hearings are conducted by the court without a jury...

Does the denial of a jury trial in family court violate the Sixth Amendment to the United States
Constitution and applicable United States Supreme Court and Federal Court of Appeals rulings? Is this
statute unconstitutional? You decide as both the State and Federal Courts are refusing to address this
issue? Why? They don't want fathers to have any rights!!! Judge Kaye in her ruhng when I raised this
question held that I did not raise "a substantial constitutional question" and refused to address the issue.
Obviously, Judge Kaye does not believe that a person facing incarceration and onerous penalties imposed
by the legislature is entitled to a jury trial.

First, what is a "crime" in New York State?

Penal Law Art ic le 10 - Definit ions:
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1. "Offense" means conduct for which a sentence to a term of imprisonment or a fine is
provided by any law of this state or by any law, local law or ordinance of a political subdivision of
this state, or by any order, rule or regulation of any governmental instrumentality authorized by
law to adopt the same.

4. "Misdemeanor" means an offense, other than a "traffic infraction," for which a sentence
to a term of imprisonment in excess of fifteen days may be imposed, but for which a sentence to a
term of imprisonment in excess of one year cannot be imposed.

(Six months in jail for failure to pay child support pursuant to FCA § 454 would fall
within this legal definition)

5. "Felony" means any offense for which a sentence to a term of imprisonment in excess of
one year may be imposed.

6. "Crime" means any misdemeanor or a felony.

Wouldn't it follow that if you are charged with a crime as defined by the statute, you are charged
with committing a "criminal act"?

Familv Court Act § 261. Legislative findings and purpose

Persons involved in certain family court proceedings may face the infringements of
fiindamental interests and rights, including the loss of a child's society and the possibility of
criminal charges, and therefore have a constitutional right to counsel in such proceedings. Counsel
is often indispensable to a practical realization of due process of law and may be helpfiil to the court
in making reasoned determinations of fact and proper orders of disposition. The purpose of this
part is to provide a means for implementing the right to assigned counsel for indigent persons in
proceedings under this act.

In the Matter of a Proceeding for Sv
Theodore G. 1973, 345 N.Y.S.2d 361 at 366:

mder Ar t ic le 4 o f the Fami lv Cour t Act . L ind i

... In this matter, it is; the respondent-husband clearly, at some stage of the proceeding, is
liable to a loss of his liberty We respectfully believe that the clear intent of the Appellate Division
to ever widen the availability of counsel must also be construed and/or effectuated as a mandate to
lower Courts to extend the most liberal construction, consistent with its written terms, to Article
18-B (Judiciary Law). Accordingly, although the statute by its terms (Section 722) is framed to
encompass persons "accused of crime". Section 722-a, defines a crime as "a felony, misdemeanor, or
the breach of any law of this state... other than one that defines a 'traffic infi-action', for which
a sentence for a term of imprisonment is authorized upon conviction thereof. Under this definition,
incarceration for violation of a support order is not excluded under the statute's only
exclusionary clause, viz. that of a "traffic infraction". The only other inference must be that the
statute is flexible enough to be construed to include it. We believe, in the light of the Appellate
Division's clear mandate, that it intended to have the lower courts under its jurisdiction implement
this right to counsel, and that in the light of this clear directive, this construction of the statute,
though Hberal, does not torture it out of its context. The intent of the Appellate Division is to be
implemented immediately.

Larisa R v. Michael S.. 122 Misc.2d 520,470 N.Y.S.2d 999 (Fam. Ct. 1984) and Havnes v. Hartman.
63 A.D.2d 1,406 N.Y.S.2d 818 (1st. Dept. 1978) held that support contempt proceedings are "quasi-criminal
in na tu re " .

Obviously, the legislature and case law consider the violation of a support order as a "criminal"
offense. As they have determined that a litigant is entitled to counsel as he faces incarceration, he is
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therefore, entitled to his Fifth, Sixth and Fourteenth Amendment protections and these protections are
appHcable to the family court when a father is facing incarceration for failure to pay support.

Before the Family Court can deny a father a jury trial, the court must first determine what the
potential maximum penalty is for the "crime" of contempt of court for failure to pay support pursuant to
court order. Therefore, Family Court must look to Family Court Act, Art 4, § 454 which states:

Family Court Act $ 454. Powers of the court on violation of a support order.

1. If a respondent is brought before the court for failure to obey any lawful order of
support and if, after hearing, the court is satisfied by competent proof that respondent has failed to
obey any such order, the court may use any or all of the powers conferred upon it by this part. The
court has the power to use any or all enforcement powers in every proceeding brought
for violation of a court order under this part regardless of the relief requested in the
p e t i t i o n .

2. Upon finding that a respondent has failed to comply with any lawful order of support:

(a) the court shall enter a money judgment under section four hundred sixty of this
article; and

(b) the court may make an income deduction order for support enforcement under
section fifty-two hundred forty-two of the civil practice law and rules;

(c) the court may require the respondent to post an undertaking under section four
hundred seventy-one of this article.

Familv Court Act. Art 4. ̂  471. Undertaking for support and cash deposits.

The court may in its discretion require either a written undertaking with sufficient
surety approved by the court or may require that cash be posted to secure compliance by
the respondent with the order for support for such period. Such undertaking shall be
for a definite period, not to exceed three years, and the required amount of the
principal of such undertaking shall not exceed the total payments for support
required for three years and shall be so stated in the order for support

(d) the court may make an order of sequestration under section four hundred fifty-
seven of this article.

(e) the court may suspend the respondent's driving privileges pursuant to § 458-a of
th is ar t ic le .

(f) the court may suspend the respondent's state professional or business license
pursuant to § 458-b of this article.

(g) the court may suspend the recreational license or licenses of the respondent pursuant
to § 458-c of this article.

(h) The court may require the respondent, if the persons for whom the respondent has
failed to pay support are applicants for or recipients of public assistance, to participate in work
activities as defined in title nine-b of article five of the social services law. Those respondents
ordered to participate in work activities need not be applicants for or recipients of public
a s s i s t a n c e .

3. Upon a finding by the court that a respondent has willfully failed to obey any lawful
order to support, the court shall order the respondent to pay counsel fees to the attorney
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representing petitioner pursuant to section four hundred thirty-eight of this act and may in addition
to or in lieu of any or all of the powers conferred in subdivision two of this section or any other
section of law;

(a) commit the respondent to jail for a term not to exceed six months. Such
commitment may be served upon certain specified days as the court may direct, and thi- court
may, at any time within the term of such sentence, revoke such suspension and commit thr
respondent for the remainder of the original sentence, or suspend the remainder of such sru t nicr.
For the purposes of this subdivision, failure to pay support, as ordered, shall constitute prima
facia evidence of a willful violation. Such commitment does not prevent the court from
subsequently committing the respondent for failure thereafter to comply with any
s u c h o r d e r .

(b) place respondent on probation under such conditions as the court may (It tt rmiiu*
and in accordance with the provisions of the criminal procedure law; or

F a m i b Act. Article 4. § 456 - Probation

(a) No person may be put on probation under this article unless the court makes
an order to that effect, either at the time of the making of an order of support or uiuIit
section four hundred fifty-four. The period of probation may continue so long as
an order of support, order of protection or order of visitation applies to such person.

4. The court shall not deny any request for relief pursuant to this section
unless the facts and circumstances constituting the reasons for its determination are set forth in a
wr i t ten memorandum of dec is ion .

Under part 4, the court is required to use all of these sanctions. The judge is to state why he does
not impose all of the sanctions under this section.

Now, which penalty has the potential of being more severe? It is my opinion that the penalty facing
fathers in family court is more severe then that in a criminal court under the penal law, especially when
you consider mothers are running up thousands dollars in attorney bills over a couple of hundred dollars in
alleged arrears. Remember, under the penal law, it is jail time of 1 year, probation, fine and surcharge. In
family court it is jail of 6 months, attorney fees, loss of driver's license, loss of professional license, probation
until child attains age of 21 which means if you have a two year old child you can be on probation for 19
years, money judgment at 9% interest, income deduction order, post an undertaking, sequestration of your
property and suspension of your recreational license or licenses.

Tn 1989 the United States Supreme Court in Blanton v. Citv of North Las Vegas. Nev., 489 U.S. 538

In using the word "penalty** we do not refer solely to the maximum prison term
authorized for a particular offense. A legislature's view of the seriousness of an offense
also is reflected in the other penalties that it attaches to the offense. See United States v.
Jenkins. 780 F.2d 472,474, and n. 3 (CA4). We thus examine "whether the length of the authorized
prison term for the seriousness of other punishment is enough in itself to require a jury trial."
(Citation omitted). Primary emphasis, however must be placed on the maximum authorized period
of incarceration. Penalties such as probation, or a fine may engender "a significant infringement of
personal ft-eedom," id, at 151, 89 S.Ct. 1506, but they cannot approximate in severity the loss of
liberty that a prison term entails. Indeed, because incarceration is an "intrinsically different" form
of punishment, Muniz v. Hoffman. 422 U.S. 454, 477, 95 S.Ct. 2178, 2190 (1975), it is the most
powerful indication whether an offense is "serious".

Although we did not hold in Baldwin, that an offense carrying a maximum prison term of
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six months or less automatically qualifies as a "petty" offense, and decline to do so today, we do find
it appropriate to presume for purposes of the Sixth Amendment that society views such an offense
as "petty". A defendant is entitled to a jury trial in such circumstances only if he can
demonstrate that any additional statutory penalties, viewed in conjunction with the
maximum authorized period of incarceration, are so severe that they clearly reflect a
legislative determination that the offense in question is a ^'serious" one. This standard,
albeit somewhat imprecise, should ensure the availability of a jury trial in the rare
situation where the legislature packs an offense it deems **serious" with onerous penalties
that nonetheless **do not puncture the 6-month incarceration line."

Pursuant to FCA § 454 the severity of the maximum potential penalty sufficiently reflects the
legislature's determination that contempt for failure to pay support pursuant to court order is a serious
offense for which a jury trial would be mandated pursuant to Federal standards.

United States v. ARBO. 691 R2d 862 (1982) held:

The Supreme Court has accorded constitutional stature to the common-law rule that "petty
offenses may be tried without a jury. (Citations omitted). In determining the line between "petty"
and "serious" offenses for purposes of the Sixth Amendment right to a jury trial, the Supreme Court
has more recently emphasized the maximum authorized penalty as an objective criterion of
the gravity of the offense. Craner. supra, 652 F.2d at 24. "In deciding whether an offense is
'petty,' we have sought objective criteria reflecting the seriousness with which society regards the
offense . . . and we have found the most relevant such criteria in the severity of the maximum
authorized penaltv." Baldwin v. New York. ='= 90 S.Ct. 1886, 1887, * * * (1970) * * Thus, the
Court has held that offenses carrying terms in excess of six months and fines of more than $500.00
must be tried before a jury....

In ordinary criminal prosecutions, severity of penalty authorized not penalty actually
imposed is relevant criterion in determining whether a particular offense can be classified as
"petty" for purposes of determining right to a jury trial. Frank v. U.S.. 89 S.Ct. 1503.

United States v. Craner, 652 F.2d 23 (1980) held that a litigant facing six months in jail or a $500.00
fine or both, plus payment of costs, was a "serious" one for which the Federal Constitution guaranteed
trial by jury.

United States v. Rvlander. 714 F.2d 966, 1005 (1983):

There is a sixth amendment right to a trial by jury in serious, but not petty, criminal contempt
cases. Bloom v. Illinoig,..., 88 S.Ct. 1477,1480,..., (1968). Whether a criminal contempt is serious
or petty is determined by the severity of the penalty authorized. Frank v. United States. . . 89
S.Ct. 1503, 1505, . . ., (1969). If the contempt is charged under a statute that authorizes a
maximum penalty greater than $500.00 or six month's imprisonment, there is a right to a
jury trial regardless of the penalty actually imposed. Muniz v. Hoffman. . . ., 95 S.Ct. 2178,
2190-91,. . . (1975). . .

Even if it is argued that this is a "civil" proceeding, the litigant would still be entitled to a jury trial.
In Re Rosahn, the court held that a litigant facing imprisonment in a civil proceeding was entitled to a
public trial under the Fifth Amendment, then a litigant facing a potential sentence that exceeds six months
in jail or a $5,000.00 fine or both would be entitled to their Sixth Amendment right to a jury trial.

U.S. v. Bencheck. 926 F2d 1512 at 1518 (1991) held:

[2]... Finally, the presumption announced in Blanton, allows an accused to successfully
claim the right to a jury trial in that "rare situation" where the offense or offenses are serious
because of "onerous penalties that nonetheless 'do not puncture the 6-month incarceration
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l i n e ' . "

In 1969, the United States Court of Appeals for the 2nd Circuit ruled in United States Ex Rel.
GrifFen v. Martin. 409 F.2d 1300 held that Family Court Act Section 454 did not violate a persons right to
a jury trial as the potential sentence at that time was a maximum of six months in jail. There were no
additional penalties at that time. Family Court Act § 454 has been modified several times since 1969 to
increase the "severity" or "seriousness" of the penalty for contempt of court for failure to pay support.
Therefore, due to the changes in the severity of the punishment under section 454 of the Family Court Act
since this court's ruling, Griffin is no longer appUcable.

The Appellate Court held in my case the following:

Carella v. Collins. 228 A.D.2d 725, 644 N.Y.S.2d 68 (3rd Dep't., 1996)

[3] Respondent's claim that he was entitled to a jury trial on the violation petitions, and the
complementary suggestion that Family Court Act 435(a) is unconstitutional for failing to afford
one, are also meritless. To support his argument in this regard, respondent attempts to characterize
the potential money judgments that can arise from a finding of violation (see, Family Ct Act 454[21 [al;
[3]) as "fines", and urges that these fines, along with the other statutory remedies and sanctions—
including incarceration, probation and the opportunity to invoke certain enforcement mechanisms
(such as sequestration of assets and income execution)—constitute sufficiently serious "punishment"
as to trigger the right to a jury trial. The monetary awards at issue (for support arrears and counsel
fees) are not punitive in nature, however, but are remedial, intended to compensate a petitioner
and the subject children for actual losses brought about by the violator's conduct. Being akin to
civil contempt fines or penalties, they are not considered punishment for the purpose of determining
whether a jury trial must be permitted (see. Matter of Department of Hous. Preservation & Dev. of
City of N.Y. V. Deka Realty Corp.. 208 A.D.2d 37, 49, 620 N.Y.S.2d 837).

(The above case against Deka stated:

In either case, unlike fines for criminal contempt where deterrence is the aim and the
State is the aggrieved party entitled to the award (citation omitted), civil contempt fines
must be remedial in nature and effect (citation omitted) formulated not to punish
the offender, but solely to compensate or indemnify private complainants.)

The Appellate Court did not address the issue of having a driver's license, professional license and/
or business license suspended for non-payment of support. Why? The suspension of a person's Hcense(s) for
non-payment of support is part of the "penalty". The penalty exceeds six months in jail. The suspension of
a driver's license, professional license and/or business license could easily exceed $5,000. The taking of the
license(s) is NOT remedial and is NOT intended to compensate a petitioner and the subject children for
actual losses brought about by the violator's conduct. It is a penalty imposed by the statute. In my case
Appellate Court knew if they addressed the issue of the licenses, I would have been entitled to a jury trial.

Monetary awards are not punitive in nature? Back child support would not be, but attorney fees
definitely are. It's like the argument for a public trial. Yet, the burden of imprisonment is just as great,
regardless of what we call the order that imposed it. It is this fact that fosters the need for procedural
protection... Threat of imprisonment is the coercion that makes a civil contempt proceeding effective. The
civil label does not obscure its penal nature. Having to pay attorney fees instead of a fine does
not obscure its penal nature.

The Appellate Court admits "Being akin to civil contempt fines or penalties" They admit they
are like fines or penalties. My position exactly. Instead of calling it a fine, you call it something else, but it
is still a fine or penalty. If the mother proves her case that the father willfully violated the order, she is
entitled to attorney fees. On the other hand, if she fails to prove her case, she does not have to pay the
father's attorney's fees. Having to pay attorney fees for violating a court order is a "penalty" for violating
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the order.

The most you can be fined is $5,000 for a felony in New York State. I was penaHzed $13,974.71.
Which is more severe? A $5,000 fine or $13,974.71 in attorney fees? What about the U.S. Supreme Court
ruling of Blanton? Furthermore, as previously defined failure to pay child support is a "crime" as defined by
the Penal Law and County Law § 722-a. As I was charged with a "crime" as defined by state statutes, why
am I not entitled to my constitutional right to a jury trial?

The counties each handle thousands of support violation petitions each year. How many fathers do
you think have been charged with failure to pay child support under the penal laws in the last 10 years?

It is only now you are beginning to see the fathers arrested on criminal charges and now they are
entitled to a jury trial. You can be sure that the Public Defenders are going to be getting these fathers to
plea bargain. Will the Public Defender even look at the father's court order(s) and see if they comply with
the law, that's if he even understands the CSSA? How many fathers are going to be imprisoned based upon
court orders that fail to comply with the law? Also, is the judge going to allow the father to prove that the
court order violates the law? The court's position will be, did you violate the court order or not?. Whether
the court order is valid or not is not an issue.

Secret Family Court Proceedings are Illegal

In 1990,1 filed a petition with the family court demanding a public trial and a jury trial among
other things as I faced six months in jail and other onerous penalties for failure to pay child support. I
raised the issue that Family Court Act § 433 was unconstitutional as it closes the court to the public and
that Family Court Act § 435 deprived me of a jury trial. Judge John Austin of Warren County dismissed my
petition and then I appealed directly to State's highest court, the New York State Court of Appeals. Chief
Judge Richard Simons dismissed my petition claiming I had raised issues other than the constitutionality
of state statutes and sent the matter down to the Appellate Court. Again, the Appellate Court did not
address the issue and denied my appeal. I then went back to the Court of Appeals in 1994 and Judge Kaye
dismissed my petition stating "leave to appeal is dismissed on the ground that the Appellate Division Order
entered May 12, 1994 sought to be appealed from does not finally determine the proceeding within the
meaning of the Constitution." I then went to trial and lost. I again raised this issue in my appeal to the
Appellate Court and to the Court of Appeals. Judge Kaye on November 26, 1996, dismissed my appeal
"upon the ground that no substantial constitutional question is directly involved". Obviously, a father's
right to a public trial or a jury trial before he is imprisoned in New York State is "not a substantial right"
according to Judge Kaye. I also helped several fathers file appeals who were in jail raising the issue that
they were denied a public trial and jury trial. All were denied. No court wanted to address these issues. It
should also be noted that I raised the issue of a public trial and jury trial in Federal Court as well. Both the
Federal District Court and the Federal Second Circuit Court of Appeals refused to address this and other
constitutional issues which will be documented later.

In 1997, with much fan fare. Judge Kaye announced that the family court proceedings would be
open to the public. The Times Union Article on June 19, 1997 stated:

"'This sends a clear policy message,' Lippman said of the new rules, which direct judges to
open their courtrooms unless there is a good reason for closure. 'We are saying that the court is
open, subject to public scrutiny and we in the court system are accountable to the public.'"

It is vital that the public have a good understanding of the court and confidence in the
court process,' Kaye said. 'The new rules have been carefully drawn to clarify that the court is
indeed is open, while at he same time providing important safeguards for families and children.'"

Section 205.4 of the Uniform Rules for Trial Courts now states;

The Family Court is open to the public, Members of the public, including the news
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media, shall have access to all courtrooms, lobbies, public waiting areas and other common areas of
the Family Court otherwise open to individuals having business before the court.

(b) The general public or any person may be excluded from a courtroom only if the
judge presiding in the courtroom determines, on a case-by-case basis based upon supporting evidence,
that such exclusion is warranted in that case... .

Whenever the judge exercises discretion to exclude any person or the general pubUc from a
proceeding or part of a proceeding in Family Court, the judge shall make findings prior to ordering
e x c l u s i o n . "

Was I right that the court should be open? Did my suits in State and Federal Courts lead to the
alleged opening of the family court to the public? Over seven years later, is the family court open to the
public? No, it is not. It's like everything Judge Kaye and the judges do. They tell the public what the public
wants to hear and then do as they please.

I have been in several family courts. I can state firsthand that they are not open to the public as
proclaimed by Judge Kaye. Let me explain. Anyone can walk into any city, county or state courtroom and
sit down and listen to what is going on. No one questions the person going in. The most I have seen is
during the actual trial a bailiff will ask if the person is going to be a witness. If they say no, they go right in.
The court does not ask any other questions and the judge says nothing about people going in and out of
c o u r t .

On the other hand in family court, there is a deputy sheriff or court officer checking who is going
into the courtroom and why. The Family Court Judges want names and why you are there. The doors to the
courtroom or to the doorway leading to the courtroom are locked to prevent people from entering the court
proceeding. They should not be locked, as a closed court defeats justice even more so. When you get into the
courtroom the judge will ask who you are and why you are there. Why? The court is open to the public, isn't
i t ?

A few years ago, I was in Florida and went to a support court and to the domestic violence court. At
the support hearing, fathers were brought before the court for not paying child support. The mothers were
not present. None of them had attorneys. At the beguining of the hearing the judge made a fifteen minute
speech on how the fathers were responsible for supporting their children and what their rights were. The
judge would then call two fathers at a time up to the two podiums before the bench. She would ask each
father if he understood that he had a duty to support his child. Each would state "yes". The court would
then hear the father's reason why he was not paying child support or wasn't paying the full amount. The
court would then act appropriately There were approximately 50 fathers there that day Everything was
out in the open. I do remember one father when he stood at the podium. The judge asked him if he understood
that he had a duty to support his child. He stated, "No I don't" . The judge asked him again, and again he
said, "No, I don't". The judge, not being too happy with his answers, questioned the other father. She then
returned to this father and again asked him. He again stated, "No, I don't". The judge then asked him why
he did not have a duty to support his child. He told the judge "it's not my child". The judge informed him
that she had a court order stating that he was the father of the child. He then told the judge that he had
been in jail for the past few years, was never served with any paternity petition and that he could not be the
father of the child because he was in jail. The judge then told him what office he needed to go to and what
he needed to do.

The same was for the domestic violence court. Anyone could walk in or out of the courtroom during
the proceedings. When you walked in, the mothers sat on one side and the fathers on the other. No one was
at the door stopping or asking anyone why they were there. Florida has an open court. New York's open
court in family court is a sham and fi-aud upon the people of the state. Again, we have Judge Kaye and her
court personnel saying one thing to the public and doing something different in reality There is no
accountability!!



1 3 6

Murderers, arsonists, terrorists and drug dealers have more rights than a father who is to be tried,
convicted and sentenced to jail for not paying child support. Would the courts or an attorney allow a defendant
charged with one of the above to be tried, convicted and sentenced to jail in a secret trial? No, they wouldn't.
Yet they allow a father to be tried, convicted, smd sentenced to jail in a secret trial for non-payment of
support everyday the court is open. Why?

The court and attorneys will argue that murders, etc. are charged with "criminal acts" and are
therefore entitled to public trials as they face a "criminal" proceeding. The court will argue that a father
charged with contempt for not paying support is a "civil" proceeding and therefore he is not entitled to a
public trial. This is absurd. In both cases the defendant faces imprisonment. The United States Court of
Appeals as well as the Family Court has addressed this issue and the law supports my position that the
Family Court should be open to the public unless there is a finding to close the court after a hearing.

I relied upon the following case in my argument:

In Re Rosahn. 671 F.2d 690 at 695, 696, 697 (2nd Cir. 1982):

[9] Another argument not raised below is that the contempt proceeding was conducted in a
manner that violated her right to due process because a full adversary hearing was not held, no
witnesses were called, she was not informed of her right to call witnesses, and she was not offered
an opportunity to address the court before issuance of a CIVIL contempt order...

[10] • •. In Re Oliver. 333 U.S. 257,68 S.Ct. 499, (1948) which struck down a secret criminal
contempt trial as violative of due process, the Supreme Court stressed that at the heart of due
process clause is "[t]he traditional Anglo-American distrust for secret trials/* which
throughout history have been associated with "institutions [that] obviously symbolized
a menace to liberty." Id. at 268-69, 68 S.Ct. at 505.

"In view of this nation's historic distrust of secret proceedings [and] their inherent danger
to freedom, . . . the guarantee [of public proceedings] has always been recognized as a
safeguard against any attempt to employ our courts as instruments of persecution." Id.
at 270, 273, 69 S.Ct. at 507.

The safeguard of open proceedings not only represents "an effective restraint on
possible abuse of power," Id...but also reflects "the notion, deeply rooted in common
law, 'that justice must satisfy the appearance of justice.'" (Citations omitted)

While the passages quoted from In Re Oliver were written primarily with criminal trials in
mind, it is significant that the contempt sentence overturned by the Oliver Court on the ground
that the contempt proceeding below had been improperly closed to the public was a conditional jail
sentence that would have terminated upon compliance with the trial court's order. Accordingly, the
Oliver analysis was applied to invalidate a contempt sanction whose central character is its
conditional nature is typical of a civil contempt

[11, 12] The government argues that whatever may be the rule in a criminal contempt trial,
there is no Fifth Amendment requirement that a civil contempt trial pursuant to 28 U.S.C. § 1826
be held in public. We are unpersuaded by this distinction. As we noted in In Re Bella. 518 F.2d 955
958-59 (2nd Cir. 1975):

"Admittedly ... a proceeding [under § 1826] is basically civil in nature.

The purpose of holding a witness in contempt is to coerce him to answer the grand jury's
questions, not to punish him for reprehensible conduct Yet, the burden of imprisonment is
just as great, regardless of what we call the order that imposed it. It is this fact that fosters
the need for procedural protection."
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Given the burden that imprisonment imposes on an individual, a civil contempt trial that
could result in an order of confinement carries with it the same concerns and purposes that
lead to the requirement of a public trial in the criminal context, such as the need to assure
accountability in the exercise of judicial and governmental power, the preservation of the appearance
of fairness, and the enhancement of the public's confidence in the judicial system....

[13] Our conclusion that alleged civil contemnor's, like criminal contemnor*s, have
some right to a public proceeding is supported by and consistent with the trend in this and
other Circuits to afford the same or similar procedural safeguards to persons chargod with
civil contempt as to those charged with criminal contempt.We are satisfied that the*
protection against unnecessary secret proceedings extends beyond the criminal context.
(One court has held that to comport with due process requirements certain quasi-judii ial
administrative proceedings "that involve important constitutional rights" must "be oim ii t(» tin*
press and the public." Fitzgerald v. Hampton. 467 R2d 755, 763, 766 [D.C.Cir. 1972|)

We hold, therefore, that Rosahn's due process rights were violated when the trial
court ordered the entire contempt proceeding closed over her objection. We need not and
do not decide whether the due process clause extends the same degree of protection to civil
contemner's who do not face imprisonment.

United States v. Sun Kung Kang. 468 F.2d 1368 (1972):

Appellant, an indigent, had requested appointment of counsel to represent him in the civil
contempt proceeding. . . .

. ... Threat of imprisonment is the coercion that makes a civi l contempt
proceeding effective. The civil label does not obscure its penal nature. (Cf Harris v. United
S t a t e s . ( 1 9 6 5 ) 8 6 S . C t . 3 5 2 .

Ar^ersin^er v. Hamlin. 92 S.Ct. 2006 (1972) at 2008 holds:

In Washington v. Texas, supra, we said, "We have held that due process requires that the
accused have the assistance of counsel for his defense, that he be confronted with witnesses against
him, and that he have a right to a speedy and public trial.".... Respecting the right to a speedy and
public trial, the right to be informed of the nature and cause of the accusation, the right to confront
and cross-examine witnesses, the right to compulsory process for obtaining witnesses, it was recently
stated. "It is simply not arguable, nor has any court ever held, that the trial of a petty
offense may be held in secret, or without notice to the accused of the charges, or that such cases
the defendant has no right to confront his accusers or to compel the attendance of witnesses in his
own behalf" Junker, The Right to Counsel in Misdemeanor Cases, 43 Wash.L.Rev. 685, 705 (1968).

(Judge Kaye and her fellow judges, by their refusal to address the illegally closed family court
proceedings, are clearly holding that fathers can be imprisoned in secret family court proceedings by holding
"no substantial constitutional question has been raised" or their argument "has no merit". Make no mistake
about it, Judge Kaye and her fellow justices are a menace to liberty and justice!)

In Re Oliver. (1948) 68 S.Ct. 499 at 507, 508, 510 held:

[8] . . . , no court in this country has ever before held, so far as we can find, that an
accused can be tried, convicted and sent to jail, when everybody else is denied entrance to the court,
except the judge and his attaches. And without exception all courts have held that an accused
is at the very least entitled to have his friends, relatives and counsel present, no matter
what o^ense he has been charged.

[15] Nor is there any reason suggested why "demoralization of the court's authority" would
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have resulted from giving the petitioner a reasonable opportunity to appear and offer a defense
in open court to a charge of perjury or to the charge of contempt.. . . The right to be
heard in open court before one is condemned to too valuable to be whittled away under the
guise of "demoralization of the court's authority".

[16] It is "the law of the land" that no man's life, liberty or property be forfeited as
a punishment until there has been a charge fairly made and fairly tried in a public
tribunal. See Chambers v. Florida. 309 U.S. 227. The petitioner was convicted without that kind of
t r i a l .

Matter of Chase. Familv Court. 446 N.Y.S.2d 1000 (1982), 112 Misc.2d 436:

[1] Richmond Newspapers. Inc. v. Virginia. U.S. , 100 S.Ct. 2814, commands respect
not only for its holding but for its jurisprudential and conceptual underpinnings. The Supreme
Court instructs that all trials, civil and criminal, are presumptively open, in vindication of
an independent right of access of the public and the press

[2] The opinion of the Chief Justice and concurring opinions demonstrate unequivocally
that the historical and analytical bases for the public right of access in criminal trials
pertain equally to civil proceedings. Those grounds reflect a profound Anglo-American
commitment to open justice in criminal and civil proceedings.

Judge Austin ruled my argument for a public trial was "without merit" and this was upheld by the
New York State Appellate Court, Third Department and the Court of Appeals with Judge Kaye presiding.

Make no mistake about it, Judge Kaye and her fellow Court of Appeals judges are holding
that fathers can be sentenced to jail in secret court proceedings. They just won't come out directly
and say it because they know what would happen if they did. It's easier to state the father's argument "has
no merit" or "no substantial constitutional question has been raised" and then dismiss it. Judge Kaye and
the other judges are cowards because they do not have the courage to state what they are really doing.

Why isn't someone questioning Judge Kaye about her actions? Why isn't anyone questioning her
about her refiisal to address the constitutional issues raised in my appeals to the Court of Appeals? Lastly,
why is Judge Kaye refusing to follow state law as documented herein? Is Judge Kaye above the law?

On November 9, 1994,1 filed a Petition for Writ of Habeas corpus with the Appellate Division,
Third Department in Albany on behalf of a father who was imprisoned in a secret family court proceeding.
I argued that he had been illegally imprisoned because 1) the trial was held in secret and, as such, Family
Court Act (FCA) § 433 was unconstitutional; 2) that he was denied a jury trial and, as such, FCA § 435 was
unconstitutional as it deprived him of a jury trial; and 3) that FCA § 439 was unconstitutional as it authorizes
the transfer of powers from duly elected Family Court Judges to non-elected, non-judical hearing examiners
and the fact that hearing examiners are not authorized under the state constitution to hear and determine
family court matters, only judges are.

On December 14,1994 the Appellate Court made its ruling stating:

"An application have been made by petitioner at a term of court in the above-entitled
proceeding for writ of habeas corpus: NOW, after reading and filing the petition of Charles E.
Collins, III, sworn to November 8,1994, in support of the application, and no one having appeared
in opposition thereto, and this Court having rendered a decision on 15th day of November, 1994, it
is hereby ORDERED that the application pursuant to CPLR 7002 (b)(2) for a writ of habeas corpus
is hereby denied, without costs.



1 3 9

Civil Practice Law and Rules § 7003 states:

When the writ shall be issued, (a) Generally, The Court to whom the petition is made shall
issue the writ without delay on any day, or where the petitioner does not demand production of the
person detained or it is clear that there is no disputable issue of fact, order the respondent to show
cause why the person detained should not be released. If it appears from the petition or the documents
annexed thereto that the person in not illegally detained or that a court or judge of the U.S., has
exclusive jurisdiction to order him released, petition shall be denied.

I then appealed to the Court of Appeals arguing that the father had been denied his rights to a
public trial, jury trial, a judge to determine the issues of his imprisonment and that the Appellate Court
was required to issue the writ of habeas corpus.

Judge Kaye holds public trial, before one is imprisoned,
is not a "substantial right" in New York State

On February 16,1995 Judge Kaye issued her order which stated:

"The appellant having filed notice of appeal in the above title and due consideration having
been thereupon had, it is ORDERED, that the appeal be and the same hereby is dismissed without
costs, by the Court sua sponte, upon the ground that no substantial constitutional question is
directly involved."

What does Judge Kaye consider a "substantial constitutional question"? Here a father is tried,
convicted, and sentenced to jail in a secret court proceeding (Star Chamber) as well the fact that he was
denied his other constitutional rights. Furthermore, the right to appeal under the State Constitution Art.
VI, § 3 and CPLR § 5601 requires a constitutional question, not a "substantial" constitutional question.
Public trials and jury trials are "substantial" constitutional rights before one is imprisoned, but not if your
a father in New York State. You have no rights!!! Just ask Judge Kaye and the other corrupt judges.

In the Record newspaper dated April 21, 2002 on page A-3 the following was stated:

But the state's Chief Judge Judith Kaye, speaking Saturday at the symposium, said the
1777 Constitution laid down "the charter, the foundation, the bedrock" of the compact between New
Yorkers and their government. She said that to this day, her court seeks to protect many of the
freedoms first guaranteed to New Yorkers 225 years ago, including freedom or religion, speech and
the press and the right to a jury trial.

It is not what you see the court doing, it*s what you don't see that is the problem. Judge
Kaye is demonstrating she is a power-mad hypocrite who boasts about her and the court's
ethical principles in public interviews while secretly coordinating a statewide racketeering
enterprise with a scheme to fix court cases and deprive litigants of their constitutional and
statutory rights in order for the state to collect billions of dollars from the Federal Government
and in order for attorneys to make billions of dollars each year off of misery and destruction of
families that they deliberately cause through the corrupt court process each year.

As Judge Kaye and Judge Simons concurred in the Duffv v. Ward. 81 N.Y.2d 127, 596 N.Y.S.2d 746
(1993) when the Court of Appeals ruled:

The public has a "right to rest assured that its of^cers are individuals of moral
integrity in whom they may, without second thought place their conHdence and trust"
(Matter of Torn v. Malcolm, supra, 44 N.Y.2d at 152). Although the result of implementing the
statute is sometimes harsh, it is clear that "the balance must be struck in favor of the public" when
the officer's interest is weighed against that of State's citizens (citation omitted).
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As documented herein, Judge Kaye has no integrity, yet alone, a moral integrity.

Sepa ra t i on Ag reemen ts

One of the things that I have discovered is that sixty to seventy per cent of the separation agreements
that I have seen drawn up by attorneys do not comply with the Child Support Standards Act and/or they
have the father agreeing to things that are not required under the law, but the father is led to believe they
are required.

In dealing with support, there are two items that are usually in the agreement that are not required,
but fathers believe they are. The first one is a clause that states that the child support will be adjusted and
recalculated upward every year or two. If the father's income goes down, he is not entitled to a downward
modification, he is only entitled to an upward modification of support. This is one sided. The mother's side.
Furthermore, by doing this, the father is waiving the requirement that the mother must show an
unanticipated change in circumstances and that the needs of the children are not being met. As previously
shown with the father who had the increase of $10,000 in income and the mother quitting her job to stay
home with a new baby, he would have been automatically paying more child support. The money would not
be going to the children as their needs were already being met. This would have been extra money for the
mother to spend on her new family. The father is not obligated to support the mother and her new family
but the court is making him spend an extra $170.00 per month on the mother's family. Furthermore, why
isn't the court requiring the mother to work to support her children of the previous marriage? Would the
court allow the father to become a stay at home dad with his second family? We already know the answer to
t h a t !

The second item put in many agreements is that the father agrees to pay child support to the age of
22 1/2 or 23 instead of 21 as the child is attending college on a full time basis and matriculated in a course
of study leading to an undergraduate degree at an accredited college or vocational school. The father is led
to believe that he is required to pay child support past the age of 21 if the child is in college and/or that in
some way this support is benefiting his child. There is no requirement under the law to have to pay child
support over the age of 21 because the child is in school. Furthermore, what makes you think that the
money is going to the child? The money goes to the mother who can spend it any way she wants. I met two
fathers whose 19 year old daughters were going to college. The mothers were collecting child support and
refused to give their daughters any of the money They had learned it was "momma support" not "child
support". Both petitioned the court to become emancipated because their fathers were willing to help with
the college education but could not afford to help and pay child support at the same time.

Only way father could get reduction in
child support was to have a heart attack

Luke had been working as either a iron worker or boilermaker. The difference was in one position
he was making $50,000 per year and as the other $30,000 per year. Of course, when he went to court he was
making the $50,000 per year which everyone knew was going to end when the job he was working on was
completed in a couple of months. His income was going to go back to $30,000 per year. His attorney convinced
him to agree to pay child support based upon the $50,000 income and told Luke that when the job ended to
just go into court and file a downward modification petition. Sounds simple, doesn't it? Luke went to court
and guess what? They wouldn't reduce his child support because he knew at the time that he agreed to pay
the child support based upon $50,000 that his income was going to be reduced. Therefore, there was no
unanticipated change in circumstances. Luke can keep paying at the $50,000 rate. He couldn't keep paying- another deadbeat dad! By the way, Luke ended up having a heart attack right after this and was unable
to work. Reluctantly, the court lowered his child support.

Attorneys clean father out of trust fund

One of the worst agreements that I have seen is where Hugh agreed to pay an exorbitant amount of
child support and maintenance. As maintenance was an issue here, I will refer to the statute concerning
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the deduction of maintenance before determining child support. The statute states:

(vii) the following shall be deducted from income prior to applying the provisions of para«?raph
(c) of this subdivision:

(C) alimony or maintenance actually paid or to be paid to a spouse that is a party t(i tfii'
instant action pursuant to an existing court order or contained in the order to be enton-d hy tin*
court, or pursuant to a validly executed vsritten agreement, provided the order or agreement pn>\ idi s
for a specific adjustment, in accordance with this subdivision, in the amount of child supjxirt p;i> abU'
upon the determination or alimony or maintenance to such spouse.

Attorneys will argue that if the agreement or court order does not state that child support \m1I
change when maintenance is no longer payable, then the person pajring the maintenance docs n«»t ;:«•! to
deduct the maintenance before the child support is determined. The above section needs to be moihlu d to
require maintenance to be deducted.

T h e c a s e l a w i s :

Posson V. Posson. 662 N.Y.S.2d 640 (3rd Dept. 1997)

The primary argument advanced by defendant is that Supreme Court should have deducti'd
from his gross income the $5,200 annual court-ordered maintenance payment he must maki' to
plaintiff for five years. The Domestic Relations Law does provide that maintenance paid pursuant
to an existing court order to a spouse who is a party to the action can be deducted from the payor
spouse's gross income if the order provides for a specific adjustment in the amount of child support
upon the termination of the maintenance pajnnents (Domestic Relations Law § 240[l-b] [b] [51 (vii 11C|
). Supreme Court's order does not contain such a provision; however, it has been noted
that such a provision should be included in a permanent order of maintenance and
support (Citation omitted). Because we have the same power and discretion as does Supreme
Court (Citation omitted), we shall modify Supreme Court's order to include the necessary statutory
language, thereby reducing defendant's weekly child support obligation to $51. (FNl)

McSparron v McSoarron. 190 A.D.2d 74, 597 N.Y.S.2d 743 (3rd Dept 1993)

Nevertheless, on remittal, the child support calculation of Supreme Court should be
reexamined because it is not clear from the decision whether the court in fact deducted the
maintenance payments defendant is obligated to pay from defendant's income as required by the
Child Support Standards Act (Domestic Relations Law § 240[l-b][b][51[vii][C].

In this case, Hugh had a gross income of $60,000 per year and agreed to pay $1,400 per month or
$16,800 per year maintenance. The agreement stated that he should pay $1,350 per month child support
based upon the CSSA. $60,000 less 4,590 (PICA + Medicare tax) = $55,410 times .29 (3 children) = $16,068.90
divided by 12 = $1,339 per month. Deducting the maintenance first would have reduced this figure to
$933.00 (60,000 - 4,500 -16,800 x .29/12 = $933). The agreement called for the mother to receive $2,100 per
month child support, $700.00 for each child. On top of this they convinced Hugh to pay for the house
expenses. The mother collected $16,800 per year maintenance plus $25,200 (12 x 2,100) child support for a
total of $42,000 per year. Hugh also agreed to be responsible for all costs not covered by health insurance,
the mother received $20,000 distributive award, the house for free as Hugh's trust fund was pajring for the
house. Out of a $60,000 income, Hugh paid taxes of approximately $18,000 or leaving him with $42,000.
After deducting maintenance and child support of $42,000 he is left with nothing to live on. If maintenance
is deducted first from his income, he had $5,040 left or less than $100 per week to live on. The attorney, like
most, sell out the father. The court could not legally order Hugh to pay what the attorneys convinced him to
agree to. Most likely he was told by his attorney "this is the best deal you are going to get!" I should
mention, that if it had not been for Hugh's trust fund from where his income was coming from, he probably
would not have been able to earn anywhere near what the trust was paying him. I believe he had a learning
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disability and that the attorneys used that to their advantage.

Was mother paying bidding service to reduce her income?

Elliot was earning $105,000 per year. Elliot agreed to pay $2,074 per month for child support for
two children which was to be redetermined each year. His attorney convinced him to also agree to pay child
support imtil age 22 1/2 if they were in college; to pay 100% of the children's pre-school costs as they were
in private school; pay all the medical insurance for the children; pay 83% of all uncovered medical expenses;
pay 83% of the children's extracurricular activities; and to pay his share of room and board at school, yet he
is pajdng room and board for the children in his basic child support obligation.

The mother on the other hand was working only a few days each month. She was making enough
off of the child support and add-ons to not have to work full time. The mother was currently working part-
time even though she had full time work available to her and was on full time status with the airline. Elliot
believed the mother was paying a bidding service to reduce her work schedule and income each month in
order to have Elliot responsible for more of the children's costs. With the number of years the mother had
worked, Elliot figured she could easily make $50,000 per year, if not more, if she actually worked her
schedule. Why did Elliot's attorney allow him to agree to such an agreement? In my opinion, Elliot was sold
out by his attorney!! Even though he had a good salary, his child support expenses and the taxes he had to
pay were killing him. Furthermore, each year his child support was to be redetermined for an upward
m o d i fi c a t i o n .

I remember Art, whose attorney was trying to persuade him to temporarily agree to pay the mortgage
and taxes on the marital residence as well as child support. The house was purchased based upon both of
their incomes. The cost of child support and the mortgage combined was more than Art's take home pay.
His high priced attorney told him not to worry about it, as he would get the money back the following year
when he files his income tax return. What did the attorney expect Art to live on for the next year until he
got his income tax return back? Also, Art would have gone into arrears as he could not afford to pay both as
they totaled more than his income. Who was this attorney representing, the mother or father?

I hear from fathers all the time saying that their attorney tells them to keep making the mortgage
and other payments on the house even though there is only a court order of support. They tell them this will
make them look better to the judge. Bull!! The only thing paying all the bills does is put the father deeper
and deeper in debt and it prolongs the case even more. Why would the mother want to agree to anything if
the father is paying all of the bills and she is collecting child support? They expect him to continue to pay all
the bills whether or not he can afford to pay them. It is the mother's opinion or belief that "they deserve the
money", not the children.

C h i l d r e n a s t a x d e d u c t i o n s

In divorce, the parent who gets custody of the child(ren) is the parent who is able to claim the child
as a tax exemption. The court will rarely give the father the child as a tax deduction even though the father
is providing the majority of the support for the child. The only way the father can claim the child is with the
mother's consent in writing or a court order stating he can claim the child. What fathers do not know is that
fathers who were never married to the mother may be able to legally claim the child as a deduction if they
meet certain criteria. Fathers who were never married need to find out what the criteria is. One way is that
they provide the majority of the support for the child. Why is it that the courts refuse to allow the fathers to
claim their children when they provide the majority of the support? Pursuant to the statute, the court is to
consider the tax consequences to the parties. The courts do not care what the tax consequences are to the
f a t h e r .

Some fathers are not allowed to claim their children as tax deductions, but the mother's brother,
bo3driend, etc. are allowed to claim the child as a tax deduction. The court doesn't care.
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Sid, who was never married to the mother, was brought into court for failure to pay child support.
He argued that he was entitled to claim the child as a dependent as he provided over 50% of the child's
support. The mother would file quickly and he was not able to claim the child as the mother had already
done so. The court told him he was not going to get any credit for the extra taxes he paid because of the
mother claiming the child when he was entitled to claim the child. Subsequently, he got the IRS to rule that
he was entitled to claim the child and actually received a refund by claiming the child. He fought long and
hard to be able to claim his son. I should mention he spent thousands of dollars in court, for what?

B a n k r u p t c y

I would just love to know how many fathers are forced into bankruptcy because of the actions of the
New York State Judiciary which includes judges and attorneys. What percentage of people going through a
divorce or family court end up in bankruptcy? One thing I learned, except on a rare occasion, is you do not
file for bankruptcy in the middle of a divorce proceeding. The attorneys know how bad the father's
situation is and will tell them to file bankruptcy to get rid of the debt. The attorney then hopes he is not
listed as a creditor. The court looks at this in two ways. One, the father is trying to rip off the mother by
filing bankruptcy, therefore, the court will "do justice" and rip the father off even more. Two, the father's
debts are now substantially gone so he can now afford to pay more, again the father gets ripped off. Another
issue is that the court is probably more likely to have the father pay the mother's attorney fees which are
not dischargeable in bankruptcy by the father as this is considered part of support. The mother's attorney
fees are dischargeable by her. TTie court wants to make sure the attorneys get paid.

Fathers feel pressured to file if they are getting calls fi:-om creditors, yet have no money to live on,
as the court has taken most, if not all of it. There is nothing that states that a father has to talk to the
creditor. Just tell the creditor you are unable to discuss the matter and hang up. You are under no requirement
to respond to their questions. Anything you say to them, can be used against you. If you keep hanging up,
they give up. Remember, do not argue with them as it will be like arguing with the wall. I should also
mention, sometimes the credit card companies will reduce or suspend the interest payments in order for
the debtor to be able to pay off some of their principal. They figure some money is better than no money But
then again, if you only have $100.00 per week to live on, you are not going to be able to make any payments.

One of the things fathers need to be aware of is even if a creditor gets a judgment against the father,
he will probably be judgment proof because the income execution that is served states:

D. If deductions are being made fi-om a judgment debtor's earnings under any orders
for alimony, support or maintenance for family members or former spouses, and those deductions
equal or exceed 25% of the judgment debtors disposable earnings, no deductions can be made from
the judgment debtors earnings under this execution.

E. If the deductions are being made fi"om a judgment debtors earnings under any orders
for alimony, support or maintenance for family members or former spouses, and those deductions
are less than 25% of the judgment debtors disposable earnings, deductions may be made from the
judgment debtors earnings under this execution. However, the amount arrived at by adding the
deductions from earnings made under this execution to the deductions made from earnings under
any orders for alimony, support or maintenance for family members or former spouses cannot exceed
25% of the judgment debtor's disposable earnings.

Cost of l iving increase

The cost of living increase is to be determined every few years by the Support Collection Unit.
Ernest had just received an increase in child support because of a determination by the Support Collection
Unit. First, Ernest was pa3dng $185 per week child support which included his proportionate share of all
child care expenses for both children and his share of the health insurance coverage for the children. The
Notice of Cost of Living Adjustment to Your Child Support Order by the Support Collection Unit stated:
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"The amounts, if any, ordered for child care, health insurance, health care expenses not
covered by health insurance, educational expenses for the child and spousal support will not be
changed by the adjusted order."

The Support Collection Unit should have deducted the child care and health insurance costs prior
to the determination of the increase in child support as this would have been about $120.00 per week. By
not doing so, this benefited the mother as she not only received a COLA on the child support but also on the
health insurance and child care costs.

The Notice of Cost of Living Adjustment to Your Child Support Order by the Support Collection
U n i t s t a t e d :

"the Court is obligated to base the respondent's support obligation upon the CSSA and
upon the actual income and resources of both parties. Further, each party shall be required to
provide full financial disclosure."

Ernest requested that the Court order the parties to exchange financial disclosure affidavits with
copies of their two (2) most recent paycheck stubs and the parties most recently filed State and Federal
income tax returns with W-2's wage and tax statements submitted with the returns as required by Family
Court Act § 424-a within 10 days of the initial court appearance.

The Adjusted Order in item "(2)" stated:

"Where either party objects to the cost of living adjustment, the party has the right to be
heard by the court which issued the order being adjusted, and to present evidence to the court
which the court will consider in adjusting the child support order in compliance with Section 413 of
the Family Court Act. . . ."

Ernest wanted a hearing on the matter due to the fact that the mother was now earning over
$60,000 per year and his income was around $40,000. The argument was that since Ernest was earning
$20,000 less than the mother and their combined incomes were over $80,000 cap, there was no need to go
over the $80,000 cap. His support obligation should be reduced to comply with the CSSA. Based upon this,
the mother immediately requested that the court dismiss the cost of living increase which is what the court
did. As for Ernest's support obligation, the court would not consider lowering it as the statute was meant to
increase his support obligation and not reduce it.

On February 13, 2003 the Court of Appeals addressed the issue of the COLA. This decision is a
bonanza for the attorneys and a disaster for fathers.

The Court of Appeals ruled in the Matter of Thompkins Countv Support Collection Unit, on
behalf of Linda S. Chamberlin v. Bovd M. Chamberlin. 99 N.Y.S.2d 328, 756 N.Y.S.2d 115 (2003):

In response to the Federal legislation, New York has elected to provide a cost of living
adjustment with an accompanying right to review by a court — the second option offered by the
Federal statute. Family Court Act section 413-a states that SCU may review an order of support to
determine whether a COLA should be applied at the request of a party to a child support order
receiving support enforcement services or a party to an order issued on behalf of a child receiving
public assistance, provided that the review occurs at least two years after the order is issued or last
modified or adjusted (see Family Ct Act § 413-a[l], [5][a][l]). SCU will adjust a support order to
include a COLA "if the sum of the annual average changes of the consumer price index for all urban
consumers (CPI-U) * is ten percent or greater" (Family Ct Act § 413-a[2][a]). SCU issues an
adjusted support order reflecting the COLA, calculated pursuant to the statutory formula, which
remains the new order if no party objects (see Family Ct Act § 413-a[2][b], [31[e]). Either party or
SCU may challenge the proposed COLA by submitting a written objection (see Family Ct Act § 413-
a(3]Ia]). Filing of the objection precludes the COLA from taking effect and prompts a hearing.
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which results either in a new order of support or an order of no adjustment (see Family Ct Act §
413-aI3] [b]). Under the statute, the court may issue an adjusted order without a showing of proof of
a change in circumstances (see Family Ct Act § 413-a[31 [c]). However, nothing in the statute "shall
be deemed in any way to limit, restrict, expand or impair the rights of any party to file for a
modification of a child support order as is otherwise provided by law" (Family Ct Act § 413-a[4]).
The parties disagree as to the scope of the court's authority under section 413-a(3)(b)(l) to "issue a
new order of support in accordance with the child support standards" upon the filing of an objection.
SCU argues that the statute authorizes the court to make an adjustment based on the guidelines,
whereas Boyd Chamberlin argues that application of the standards would constitute a de facto
modification of the order without a change in circumstances. To interpret a statute, we first look to
its plain language, as that represents the most compelling evidence of the Legislature's intent.
However, "the legislative history of an enactment may also be relevant and 'is not to be ignored,
even if words be clear"' (see Rilev v Countv of Broome. 95 N.Y.2d 455,463 [2000], citing McKinney's
Cons Laws of NY, Book 1, Statutes § 124, at 252). The primary goal of the Court in interpreting a
statute is to determine and implement the Legislature's intent. Under the plain language of the
statute, when a hearing is held pursuant to a COLA objection, the court is to review the order to
determine whether an adjustment is warranted based on the guidelines, not merely whether the
COLA should be applied. The statute directs the court to issue either "a new order of support in
accordance with the child support standards" (Family Ct Act § 413-a[3] [b] [1]) or, "where application
of the child support standards results in a determination that no adjustment is appropriate,"
to enter an order of no adjustment (see Family Ct Act § 413-a[3]lb][21). An order "in accordance
with the child support standards" should be exactly that — an order that comports with the guidelines
as set forth in section 413. The legislative history of the State statute similarly supports this
interpretation. The statute was intended to "strengthen and enhance the tools available for
the establishment, enforcement, and collection of child support orders and [to] bring the state into
compliance with the child support provisions of the * * [PRWORA]" — a clear incorporation of
that statute and its goal of ensuring adequate child support (Senate Mem in Support, L 1997, ch
398,1997 NY Legis Ann, at 264). The Legislature envisioned that the use of a COLA mechanism
would facilitate review and adjustment of support orders by applying a COLA (see id.). However,
the Statement in Support also provides that "[e] very child is entitled to have both parents contribute
to financial and medical support in accordance with uniform guidelines. Order amounts should be
updated and the enforcement of child support orders should ensure regular compliance" (Senate
Mem in Support, L1997, ch 398,1997 NY Legis Ann, at 265). Boyd Chamberlin places great emphasis
on the portion of the statute that states this section does not "limit, restrict, expand or impair" the
parties' rights to modification of the order (see Family Ct Act § 413-a[4]), and argues that allowing
de novo review of the underlying support order effectively expands the right to modification. However,
the right to review and adjustment is separate and distinct ft-om the right to seek modification of
the support order. The COLA and its review procedures, which are not contingent on a change in
circumstances, are triggered only when there is at least a ten percent change in the CPI-U (see
Family Ct Act §§ 413-a[2] [a], [3] [c]). By contrast, parties may seek a modification at any time based
upon an unforeseen change in circumstances (see Matter of Boden v Boden. 42 N.Y.2d 210, 213
[1977]) or the child's right to receive adequate support (see Brescia v Fitts. 56 N.Y.2d 132,139-140
[1982]; see also Domestic Relations Law § 236[9][b]). Family Court Act § 413(3)(a) also authorizes
a one-time review of pre-1989 support orders "as calculated pursuant to the provisions of [the
CSSA]" (Family Ct Act § 413 [3] [a]). We recognize that parties to support agreements that consciously
deviate from the CSSA guidelines are concerned that the statutory review and adjustment procedures
not eviscerate the purpose of those agreements, including the desire for certainty over time. While
the review and adjustment procedures apply equally to orders based on an agreement and those
based solely on the child support standards, parties to an agreement that deviated fi-om the guidelines
may demonstrate why, in light of the agreement, it would be unjust or inappropriate to apply the
guideline amounts. Section 413(l)(h) of the Family Court Act allows parties to enter into a support
agreement that does not adhere to the CSSA (see also Gravlin v Rupoert. 98 N.Y.2d 1 [2002]). The
statute also now indicates that the agreement must reflect that the parties were advised of the
CSSA and that the amount of support calculated using its provisions is presumptively correct (see
Family Ct Act § 413[l][h]).l3] In addition, if the amount of support in the agreement differs ft-om
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the amount that would be awarded under the CSSA, the agreement must state that amount and
the reasons for the deviation (see id,). The review and adjustment procedures specifically contemplate
that a court reviewing an objection may consider the provisions of an existing agreement or
stipulation in determining whether the amount calculated under the standards would be unjust or
inappropriate (Family Ct Act § 413(1] [1]). Parties are encouraged to advance such arguments to the
court during the objection process. Here, we conclude that in reviewing SCU's objection to the
proposed COLA under the statutory procedure, Family Court did not err in entering an order in
accordance with the CSSA guidelines rather than merely determining whether or not the COLA
amount should be applied.

Based upon this ruling, if you have an agreement that deviates from the Child Support Standards
Act, be prepared to have to pay the full amount or more within 3 to 4 years after signing the agreement. My
best estimate is that in more than 98% of the cases the court will go strictly by the statute if the father's
income is the same or more. If less, they will leave it where it is and will not reduce it where the father
would be entitled to a decrease. Furthermore, will the Support Collection Unit now check the father's
income before sending out the notices in order that the father's child support won't be reduced?

This will be a bonanza for attorneys, because in most of the cases, one party or the other is going to
demand a hearing on the cost of living in order to get the full amount of child support or decrease in child
support. More again will be spent on attorneys than on the child support. You can now expect to be in court
on support every 3 or 4 years whether you have an agreement or not. Remember, no change in circumstances
is required.

Everything will be done to increase the child support the father pays, very little will be done to help
a father reduce his child support obligation. If the father's income is reduced, the court will simply argue
that he has the potential to earn more, therefore, they will not reduce his child support or they will claim he
is stuck with the agreement he signed. Let him appeal!

Father pays $57,000 in child support

Just after Judge Kaye's ruling was handed down, Lyle was notified by the hearing examiner that
his support case, based upon a cost of living increase, was going to be reopened. According to Lyle, his
attorney without his knowledge or consent, agreed to reopen the proceeding as both parties had already
rested their case. In this case, Lyle made about $140,000 per year. His ex-wife made about $70,000 per year
and her new husband made about $75,000 per year so their total income was more than his. According to
Lyle, they showed expenses for the children of about $21,000 per year. Lyle paid in child support about
$38,000 per year. The mother was able to pocket $17,000 on top of her $70,000 income and had no financial
support obligation for the children as Lyle was pa3dng it all. This is unjust and inappropriate. It is going to
be interesting to see what the hearing examiner does.

What did the hearing examiner do in his ruling? He imputed an extra $50,000 of income to Lyle
and reduced the mother's income. Lyle filed the following objections, and the matter has been transferred
to another judge in another county, as the judge in this matter stated she may have a conflict of interest.

The Court determined that the mother's CSSA income was $69,708.28 and Lyle's CSSA income was
$185,488.46 (after imputing an extra $50,000 to him) for a combined parental income (CPI) of $255,197.72.
Based upon this it was determined that the mother was 27% of the CPI and Lyle's was 73% of the CPI.

Lyle was required to pay $1,791.29 bi-weekly or $3,881.13 per month (1,791.29 x 26 = $46,573.54
(yearly) + 12) and was also required to pay $250.00 monthly ($3,000 yearly) for child care expenses which
was reduced to $150.00 per month ($1,800 yearly) beginning October 1, 2003, $400.00 for summer camp,
and 73% of uncovered medical and dental expenses. Lyle was also required to pay approximately $8,400.00
in tuition and fees for the children's private school plus 70% of school uniforms, activities and school supplies
which is about $800.00. Based upon this Lyle is paying over (46,573.54 + $1,800 + $8,400 + 400.00 + 800.00)
$57,973.00 which does not include uncovered medical and dental expenses.
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The mother's income tax return showed a income of $148,000 for her and her current husband.

The court failed to state any reason for going over the $80,000.00 cap and failed to consider or
address the needs of the children in going over the $80,000.00 cap as required by case law such as Faber v.
Faber. 206 A.D.2d 644, 614 N.Y,S,2d 771 (3rd Dept. 1994) which stated "Supreme Court thus improperly
failed to consider the combined income of the parties in excess of $80,000, as the court was required to
ascertain the actual needs of the child. He also relied upon Gomolinski v. Ekel. 245 A.D.2d 448; 666
N.Y.S.2d 653 (2nd Dept. 1997) which stated "Where combined parental income exceeds $ 80,000, the
court must calculate the child support obligation in light of the factors set forth in Family
Court Act § 413 (1) (f)" and "Moreover, in calculating the noncustodial parent's child support obligation
for the amount of combined parental income in excess of $ 80,000, additional tindings of fact must be
made concerning the child^s actual needs'' and "In the absence of factual findings as to the
child's actual needs, the Family Court erred in granting an upward modiHcation of support".

According to the mother's Statement of Net Worth, the mother had $7,307.00 in monthly household
expenses. From the $7,307.00 the court should have deducted $860.00 for Educational expenses as Lyle
was already paying 70% of the children's educational costs. The clothing of $200.00 per month should be
reduced to $100.00 per month as Lyle already pays 70% for school uniforms, school activities and school
supplies. After deducting the above, the mother's monthly expenses were reduced to $6,347.00 ($7,307.00 -
860.00 -100). There are 4 people residing at the residence, to wit: the mother, her husband, and the parties
two children. It should be noted that the mother's husband's child from a previous marriage also spends a
considerable amount of t ime there.

Based upon this, the most the children's share of the monthly expenses would be is $3,173.50 which
is one half of the household expenses. The petitioner is responsible for 27% or $856.85 of this figure and the
respondent would be responsible for 73% or $2,316.66.

The mother testified at trial that her husband pays 1/3 of the household expenses. Therefore, he is
paying 1/3 of the $6,347.00 as he would not be paying for the educational needs of the children or their
clothing. The mother's husband, was paying according to her testimony, approximately $2,115.00 per month
of the household expenses. This means that the mother is paying $4,232.00 for herself and the two children.
Of this $4,232.00 one third of this or $1,410.00 would be for the mother and two thirds or $2,822 would be
for the children. The mother is responsible for 27%) or $762.00 of this figure and Lyle would be responsible
for 73% or $2,060.00.

The mother's monthly expenses, as testified to in court, will be reduced by approximately $2,000
when the mortgage is paid off in 2004. This was not taken into account. Why?

Lyle had been Ordered to pay $1,791.29 bi-weekly or $46,573.54 yearly or $3,881.13 monthly almost
double his share of the actual needs of the children. The needs of the children have been shown to be either
$2,316.66 or $2,060.00 per month. This figure will be reduced to $1,316.66 or $1,060.00 per month when
the $2,000 per month mortgage is paid off in 2004. One half of the mortgage is attributable to the children.

Lyle is not only paying his share of the children's expenses, but the mother's as well, and then
some. This is nothing more than tax free maintenance to the mother.

The courts have consistently held that it is the responsibility of both parents to support their children.
In this case and in most cases, it is only the father who is being forced to support the parties' children.

Matter of Thompkins County Support Collection Unit, on behalf of Linda S. Chamberlin v.
Bovd M. Chamberlin. 99 N.Y.S.2d 328, 756 N.Y.S.2d 115 (2003).

... However, the Statement in Support also provides that "[elvery child is entitled to have
both parents contribute to financial and medical support in accordance with uniform guidelines.
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Lyle objected to the fact that he had to pay both the summer camp expense of $400.00 while at the
same time is required to pay $250.00 per month for child care expenses. The mother does not have child
care expenses while the children are at camp.

Lyle also objected to the fact that no income was imputed to the mother for the inheritances, one of
$10,000, and the other of $100,000.00 as mentioned by hearing examiner in his report. The court criticized
Lyle for not providing to the court information concerning a trust that was dissolved upon the death of his
mother, yet he makes no mention of the failure of the mother to document any of her funds from similar
c i r c u m s t a n c e s .

Lyle also raised the issue that his accounts with Quick & Reilly and at Raymond James were
retirement or pension accounts, which are not relevant to CSSA income as the respondent is not receiving
any income from them. Furthermore, the mother did not produce her retirement or pension accounts for
the same reason. A letter was sent to the court and to the mother's counsel stating that the parties were
agreeing that the retirement or pension accounts were not going to be used.

The net sum of Lyle's social security and medicare tax should have been stated as $6,424.06, as
shown on his W-2 from Physicians, not the social security tax alone of $4,984.80. Interestingly, the sum of
both figures is used in the mother's net income calculations by the hearing examiner.

Lyle also objected to the fact that both parties have an equal share in a management partnership.
Yet, the hearing examiner deducted $1,106.00 from the mother's income to reduce her income to $69,709.28
but did not do the same to his even though they both had identical interests in this partnership. The court
did not take into account that the mother had a tax advantage by being able to claim both children as tax
deductions and being able to claim child care tax credits for child care expenses even though she was only
paid 27% of the cost, yet is able to claim 100% of the cost on her income tax return. Why were these
deductions ignored in the decision. Because they benefit the mother? The hearing examiner further imputed
about $50,000 to Lyle's income to bring his income up to over $195,000. Lyle stated on his last tax return he
had an income of about $148,000.

Another interesting point here is that, according to the statute, there must be a 10% increase in the
Consumer Price Index (CPI) in order for the COLA to become applicable. In this instance, Lyle checked the
CPI and determined that the COLA should never have been addressed, as there had not been an increase
of 10% in the CPI in his case. According to his documentation the CPI for 1999 was 2.2; 2000 was 3.4; 2001
was 2.8 and 2002 was 1.6.

This clearly showed that the Judge Kaye and her ruling, concerning COLA's, is nothing more than
another gimmick to force fathers to pay more money than is required by law.

Lyle had filed objections to the hearing examiner's order. In the meeuitime, he received a letter
from the court to the supervising Family Court Judge stating:

The above-entitled matter, pursuant to our telephone conversation and your direction, is
being transferred to you for resolution, due to conflicts which preclude either (other judge) or me
from hearing the matter.

I had previously recused myself, due to my acquaintance with the petitioner (mother) and
her current husband. Both have been witnesses in our Court in numerous cases. (The other judge)
had previously recused herself due to similar conflicts.

Lyle found this interesting in that the other judge just finished ruling on a visitation issue between
Lyle and the mother. Of course, the mother got what she wanted. Was there a conflict or an appearance of
a conflict of interest in the visitation matter? Should the judge have disqualified herself?
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Court imputes income to father,
ignores $80,000 cap and sentences him to jail

Keith was ordered to appear in court for trial on a willful violation petition. He had to travel by car
from Florida as he could not afford to travel any other way. He had a court order of support for both of his
ex-wives. The one wife was willing to work with him. The other wanted him in jail.

According to the court order, the court based his income on the period of October 1, 2002 through
May 31, 2003 and determined his average weekly gross to be $553.04 and a CSSA income of $510.00. This
violates the statute in that it should be based upon his income for the year 2002.

In determining the income of the ex-wife, he does not get along with, the court stated: "The petitioner
earns $800.00 per week gross. However, her 2002 W-2 showed total income of $180,756.00 as a result of
stock distribution from the company which is owned by per parents and with whom she is employed. If the
mother received a stock distribution, wouldn't that have been in the form of a 1099? I do not believe a stock
distribution would be part of a parties income on a W-2. In either case, she and/or her family control how
much she is earning. The court never addressed the issue of the $80,000 cap and it did not address the
needs of the children. WHY?

Another argument that was made to the court was that Keith was now employed in Florida and the
court could attach his paycheck for the child support which the support collection unit had already done.
He tried to use the argument that the court could not hold him in contempt if the mother could collect the
money through an income deduction order.

According to Keith, his trial was scheduled to start about 1:30 p.m.. It didn't start until 4:30 p.m..
The judge refused to allow Keith's attorney to submit any of his past due bills or cancellation notices. Keith
was threatened with having his phone and electric services disconnected for nonpayment. The judge told
him he should be paying his child support and not his own bills first. He wasn't paying any bills as he had
no income. The court didn't want to hear it. The judge also refused to allow his attorney to submit evidence
that $650.00 had just been taken out of his paycheck for child support. After 15 minutes, the judge informed
Keith and his attorney that court would end in 15 minutes as the court stops at 5:00 p.m.. The judge then
passed a note to the deputy in the courtroom, and with that, the deputy went and stood behind Keith. The
judge found him in contempt for failure to pay child support. He was arrested and sent to jail for 90 days.
Keith is now out of jail because someone came up with the extortion money to get him out of jail.

Keith said, that he was placed in medium security. He was in 24 hour lock down and had 15 minutes
per day to either make a phone call or take a shower. One or the other, not both. The inmate in the next cell
on one side was in for murder and the inmate on the other side was in for armed robbery. Why is a father in
jail for contempt for not pajdng child support placed in medium security? Keith also said that other fathers
who owed more than he did and had previous histories of not paying child support were receiving lesser
sentences from the judge. WHY?

Keith wonders whether the mother's parents, who have a considerable amount of money, made a
donation to the judge's campaign for another judgeship. If they did, is this the reason she went so hard on
him? Wouldn't this be a conflict of interest?

Keith's current wife told me, that Keith found out afterwards that his previous attorney who
represented him, concerning the court order he is being held in contempt of, had previously worked for the
wife's attorney. He also told him that there was nothing he could do about the court order. He would have to
wait two years before he could do anything. Who was this attorney representing? Did he have a conflict of
i n t e r e s t ?

What started the current violation proceeding? Keith had filed with the court a violation of his
parenting time, as he had not seen his children since last July. It is now February. He can't call them
because the mother changed the phone number and it is unlisted. The same judge refused to order that she
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provide him with the number, so he could call his children. Keith's wife said that when he would try to pick
up the children, who were 5 and 6 years old, they would climb out of car and run around stating they didn't
want to go. Once he was able to separate them away from the mother, they were fine. Sounds like the
mother is destroying his relationship with his children, by trying to alienate them from him. Obviously, the
court is there to help the mother. In my opinion, these children will have a lot of problems growing up.

F i l ing Objec t ions to Hear ing Examiner 's Order

Fathers need to make sure that they file objections to the hearing examiner's orders. In filing said
objections, the father needs to make sure he includes case law and/or statute that supports his position.
The father has 30 days to file objections unless they are mailed to him. Then he has 35 days to file them. I
have seen in a number of cases where the father has been found in contempt by the hearing examiner for
failure to pay child support, even though the time to file objections has not yet expired, or the father will
have objections before the Family Court Judge, and yet, the judge will hold a confirmation hearing concerning
the father being in willful violation. Fathers need to be aware of the following case law.

GearvvBreen. 210 A.D.2d 975, 621 N.Y.S.2d 243 (4th dept. 1994)

The court erred in confirming the findings of fact of the Hearing Examiner before the final
order of the Hearing Examiner was entered and transmitted to the parties. The court's action
deprived the parties of their statutory right to file written objections to the final order of the Hearing
Examiner (see, Family Ct. Act § 439[e]). Objections pursuant to Family Court Act § 439(e) may be
taken to a final order of a Hearing Examiner that a respondent has willfully violated an order of
support (Citation omitted), and the parties' time to file such objections does not begin to run until
the final order of the Hearing Examiner is served with notice of entry (Citation omitted).

Therefore, the parties must be afforded the opportunity to file written objections, if any, to
the final order of the Hearing Examiner. If objections are filed, the opposing party must be afforded
13 days from the service of such objections to file a rebuttal thereto (see. Family Ct. Act § 439[e] ).
Within 15 days after the rebuttal, if any, is filed, or the time to file the rebuttal has expired, the
court shall make its determination in accordance with the provisions of Family Court Act § 439(e).
In view of our determination, we do not address the remaining contentions of the parties.

Based upon Family Court Act § 439(e) and the above case law, the judge is required to respond to
the objections within 28 days. I have seen where judges have taken up to eleven months to issue an order
concerning the objections. This is a denial of due process and no one is forcing the judge to make a ruling
within the statutory time frame. I can see being a week or two late, but eleven months?

Recently Norm had a court date for his second appearance. The first appearance was at 10:00 a.m..
The second appearance was scheduled for 9:00 a.m.. Norm forgot to check the time of his court appearance
and figured it was 10:00, the same as the first appearance. The law guardian called him about 9:15 that
morning asking where he was. He informed the law guardian he was on his way as the court time was
10:00. The law guardian then informed him it was 9:00. Norm arrived before 10:00 and was informed that
his answer and cross petition had been dismissed and the mother was granted what she wanted. Norm
stated the room was full of people waiting to appear before the judge. The sheriff deputies or court personnel
were there checking to see who was there and who wasn't. They knew he was on his way. They could have
very easily skipped over his case until he appeared. No, they only do that for mothers. If a father doesn't
show up on time, the court will not wait and will dismiss the father's petitions before the court. One father
stated his case was adjourned three times because the mother and/or her witness didn't show up.

In a recent proceeding, the mother took the child from the area to live with her father on Long
Island and filed for divorce there. Neil filed around the first of June to see his children. The court signed the
order to show cause and then told the parties that they did not have to appear on the return date. They
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would be given a court date thereafter. In August, Neil was finally able to appear at the courthouse. Neil
was now representing himself, as could no longer afford an attorney. His attorney filed a motion with the
court to be relieved as his attorney. Neil was unable to appear before the judge and he is still unable to see
his children. He has seen them once in the past year. Obviously, fathers seeing their children is not a high
priority in this state.

In the meantime, the mother's attorney filed for Pendente Lite relief seeking child, spousal and
other relief including Neil providing her with a vehicle. Neil also sought to have the mobile honu- they
owned sold. He had two offers on the mobile home. The mother's attorney claimed the mobile hcunr was
worth more than twice the offers, so Neil told them that he would turn it over to her and she c«uild «.4 ll it
and pay off the loans with the money and pocket $5,000 if they received what they claimed it was w nrth.
The attorney refused to even try to settle the matter. Furthermore, the mother would have had a vchu Ir. if
she had not let her vehicle be repossessed as Neil had worked something out with the creditor. Neil told tin*
mother that he could trade the vehicle in and obtain another one at a lower rate. The mother refusi d. What
was amazing was the first judge assigned to the case, ordered that all petitions would be heard at dih- linu*
and that all orders were stayed until a court proceeding. What the mother's attorney did was to obtain a
Pendente Lite order from another judge. This judge was cute in that he crossed out the portion for cliild and
spousal support and ordered Neil to provide the mother with a car and pay all expenses associated with it.
By doing this, any court order for child support or spousal support would have been retroactive back to thi*
date of the filing of the divorce papers. Therefore, Neil would have been providing her with a car, but would
not be entitled to any credit for the car pajonents. Neil was due in court at the beginning of SeptembiT and
it now has been adjourned until October. This will make 10 months with only seeing his children once. I can
assure you, the court would never allow a mother not to see her children for this long a period of time.

D e a d b e a t d a d s o r b e a t e n d e a d d a d s ? - s t a t i s t i c s

The following statistics were extracted from article appearing on the internet and compiled by
J o h n D u R o s e .

79.6% of custodial mothers receive a support award
29.9% of custodial fathers receive a support award
46.9% of non-custodial mothers totally default on support
26.9% of non-custodial fathers totally default on support

20.0% of non-custodial mothers pay support at some level
61.0% of non-custodial fathers pay support at some level

66.2% of single custodial mothers work less than full time
10.2% of single custodial fathers work less than full time

7.0% of single custodial mothers work more than 44 hours/wk
24.5% of single custodial fathers work more than 44 hours/wk

46.2% of single custodial mothers receive public assistance
20.8% of single custodial fathers receive public assistance

90.2% of fathers with joint custody pay support that is due
66.0% of all support not paid by non-custodial father is due to inability to pay
79.1% of fathers with parenting time pay the support due
44.5%; of fathers with no parenting time pay the support due



1 5 2

C H A P T E R 2

D I V O R C E I N D U S T R Y

Divorce is a billion dollar industry for the attorneys, especially contested divorces. What about
uncontested divorces? People who are able to work things out between themselves or where the parties
have a separation agreement, can get an uncontested divorce. Attorneys will charge between $1,000 and
$1,500 for an uncontested divorce and will tell the client that it will take between six months and a year to
obtain the final judgment of divorce. This is absurd. I have done several uncontested divorces. The fastest
I have seen is one week irom the time the father filed the divorce complaint to the time the judge signed the
Judgment of Divorce. In most instances, it takes less than a month. I have found that the papers need to be
filed in three groups. The first papers are the summons and complaint which are filed and then served
upon the other party. There are other papers that are also served at the same time but not filed until the
second group of papers are completed. The husband and wife usually meet at a bank, and the wife or
husband is served. The person serving the papers has the affidavit of service notarized and the other party
has the "defendant's affidavit" signed and notarized. The defendeuit's affidavit states the party is appearing,
but is not objecting to the divorce and that they are waiving the waiting periods required by law. When the
second group of papers is filed, it usually takes about week to ten days for the judge to sign the divorce
papers. Then the third group, of papers, is filed and served. Why does it take attorneys six months or longer
to do an uncontested divorce? The answer is, the attorney is hoping the parties will get into an argument in
the meantime and he will be able to collect more money by turning it into a contested action. Also, if the
parties end up in court, he will be hired to represent his client in the supreme or family court proceeding.

When a party is seeking a divorce in a contested matrimonial action, the attorneys will want at
least $1,500 at the lower end to $15,000 or more at the higher end. The more the party earns, the more the
retainer. The attorneys look at the amount of money being earned and the amount of equity in the marital
residence. The attorneys will then figure they are entitled to at least half of the person's income and/or
equity in the marital residence. The attorney's know how to prolong everything. You have to remember, the
longer the divorce takes, the more money the attorneys make. They do not want a quick settlement, it is not
in their best (financial) interests. In many cases, the wife's attorney will go into court and seek Pendente
Lite relief. The court will usually go along with this, especially if the father earns a substantial income or
the mother claims he does. The problem is that the temporary spousal support, child support and/or counsel
fees are more than the father can afford. Many times it is more than what would be required under statute.
The object is to deplete the father's finances so that he cannot fight the divorce, yet, he is required to pay for
the mother's attorney.

The attorneys will tell the parties not to talk to each other and that everything has to go through
them. Big mistake. A few years ago I had a couple come in fi*om up north who had been going through a
divorce action. The couple had reconciled and after discussing certain issues discovered that both of the
attorneys were giving them a different story. Which attorney was lying? Were they both Ijnng?

The New York City Fireman

I met Gordon who was a New York City fireman several years ago, when he was trying to see his
children. His ex-wife was consistently interfering with his time with the children, and moved the children
farther away to keep him from seeing and talking to them. She would make appointments for the children
and inform him the day of the appointment and then expect him to take the child to the appointment. The
mother would change the hours of pick up and drop off unilaterally, make plans for the children during
Gordon's parenting time, refused to allow the children to call Gordon, and would tell the children that the
only way they could call their father was if he provided them with a calling card. Gordon was paying
$295.50 per week child support for the children and $250.00 per month maintenance for a weekly total of
$353.64. Gordon was left with little to live on after support and maintenance payments were made. The
mother relocated and he had to pay for the phone bills if he wanted to talk to his children. Gordon was
being penalized because of the mother's actions. Gordon also raised the argument that the mother was
hitting one of the children and was sending the child to stand in the comer for asking to call his father. She
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was training the child not ask to call his father. Furthermore, she informed the child that if she had to go to
court over this, the children would be placed in a foster home and would not be able to see either parent.
This is child abuse! The mother refused to give Gordon any extracurricular schedules of the children.

As you can imagine nothing was done by the court to protect the child from being hit, or about the
G o r d o n ' s t i m e w i t h h i s c h i l d r e n .

The parties were divorced after 15 years of marriage. Guess what? The mother received the entire
15 years marital portion of Gordon's pension with the fire department. The total was about $235,000.
Gordon's attorney never informed him that the mother was awarded all of his pension. What happened was
while they were in court the mother's attorney raised the issue that the marital portion of the pension was
$235,000 and his attorney got him to agree to this. He did not know that he was agreeing to give her all of
it. He thought she was only receiving half of it, as they had been married the entire time he was with the
fire department. They cleaned Gordon out of his pension, besides cleaning him out of his weekly pay. Why
should he retire? When he retires he will receive a very very little pension, only that part of the pension
since the divorce. The mother will receive almost all his pension, as most of his pension would have been
earned during the marriage. Gordon will not be able to retire.

This is how the judges and attorneys treat the fire fighters of New York City. With September 11,
2001 how many fire fighters and police officers are going to have their child support payments based upon
all of the overtime these father's worked because of what happened that day? Was what happened that day
going to be held against them if they are getting a divorce or end up in family court on a child support issue?
The answer is probably yes.

M a i n t e n a n c e

The statute defines "maintenance" as fol lows:

Domestic Relations Law § 236 Part B states:

Maintenance and distributive award. 1. Definitions. Whenever used in this part, the following
terms shall have the respective meanings hereinafter set forth or indicated:

a. The term "maintenance" shall mean payments provided for in a valid agreement
between the parties or awarded by the court in accordance with the provisions of subdivision six of
this part, to be paid at fixed intervals for a definite or indefinite period of time, but an award of
maintenance shall terminate upon the death of either party or upon the recipient's valid
or invalid marriage, or upon modification pursuant to paragraph (b) of subdivision nine of section
two hundred thirty-six of this part or section two hundred forty-eight of this chapter.

11(c). The court may award permanent maintenance, but an award of maintenance shall
terminate upon the death of either party or upon the recipient's valid or invalid marriage,
or upon modification pursuant to paragraph (b) of subdivision nine of section two hundred thirty-
six of this part or section two hundred forty-eight of this chapter.

Question? Based upon above, a husband agrees to pay maintenance for five years. One month after
the agreement and the issuing of the divorce, the wife remarries. Is the wife still entitled to receive
maintenance? If the husband dies one month later, is the wife entitled to continue to receive maintenance?
You probably think the answer to both questions is no, maintenance stops. Well, you are wrong. This is why
you need to research an issue first. According to the case law, that where there is an agreement and only
one termination event is listed in the agreement, that is the only event that will terminate the support.

Riconda v. Riconda. 90 N.Y.2d 733, 665 N.Y.S.2d 392:

The separation agreement provided that the 'husband's obligation to pay maintenance shall
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continue until the death or remarriage of the wife'. Furthermore, the agreement provided that it
'shall be binding upon the heirs, legal representatives and assigns of both parties herein'. Both
these provisions manifest a clear intention by the decedent to make maintenance payments survive
his death and become an obligation of his estate".

What happened was his attorney failed to have the agreement state upon his death that maintenance
would end. According to the definition of maintenance, it should end upon his death. If you notice, the
definition includes an agreement. The courts hold differently. The husband is probably rolling over in his
grave to think that the ex-wife is continuing to collect money from his estate as he probably had no intention
of her collecting after he died.

Jacob was a father who divorced and one month later his ex-wife remarried. Because his agreement
stated he would pay maintenance for 5 years he was stuck paying the maintenance even though she was
r e m a r r i e d .

C H A P T E R S

C H I L D A B U S E

Do fathers abuse their children more than mothers? If you listen to the judges, attorneys and social
works the answer would be yes. They talk about protecting the women and children from the father. What
are the stat ist ics?

What is child abuse? According to the National Committee to Prevent Child Abuse New York State
states they recognize four t3rpes of abuse;

Physical Abuse: Non-accidental bodily injury of a child, inflicted by a parent or caretaker;
includes bruises, broken bones, serious internal injuries and death.

Physical Neglect: Withholding or failing to provide food, clothing, shelter, hygiene, medical
care or supervision the child requires for normal development.

Sexual Abuse: Sexual exploitation of a child by an adult; includes offenses such as
exhibitionism, fondling,, intercourse, using the child in pornographic materials.

Emotional Abuse: Maltreatment that stunts a child's normal psychological development.
Abuse may by verbal: rejection; intimidation, guilt, fear and humiliation; but also includes
withholding nurturing, affection and acceptance.

Child abuse should not be tolerated by any parent or other person. The courts do not protect the
children from abuse, and in many instances, they encourage it because of their actions or inactions. Many
times I have wondered if these judges are abusers or if they were abused because of their actions or inactions.
Why would someone allow a child to be abused unless they were an abuser or had been abused
t h e m s e l v e s ?

Child Protect ive Services Workload Data for 2002

According to Child Protective Services Workload Data for 2002 they received 153,603 reports.
89,123 were reported by mandated reporters. Of the reports determined, 44,251 or 31.1% were indicated
and 98,033 or 68.9% were unfounded with 11,319 still pending.

Child Protective Services Trend Data for the period 1998-2002

Reports Indicated:
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Y e a r N u m b e r A n n u a l R a t e

1 9 9 8 4 6 , 9 8 2 3 3 . 3
1 9 9 9 4 6 , 5 9 1 3 3 . 7
2 0 0 0 4 6 , 3 4 2 3 2 . 3
2 0 0 1 4 7 , 5 0 8 3 1 . 3
2 0 0 2 4 4 , 2 5 1 3 1 . 1

Based upon this information, if 32% of the reports are being founded, then 70% of the nbii.<;(' niwirts
filed were unfounded. According to a local CPS office, most reports are filed just before and durin;,' l ourt
proceedings for custody. I wonder who is filing them? The CPS office stated that they keep trni k nf thr
individuals named in the reports to see if there is a pattern on the part of the person bein^ airnM <l.
According to CPS an unfounded report only means there was no proof. It does not mean thi* is
innocent. Wait a minute. Why aren't they also keeping track of the person making the reports to set- if tluy
have a history of filing false reports? Do they have a history of filing reports against more than oiu* |Hr>on'.'
Was it because they do not want to prosecute the mothers for filing false reports?

Child Maltreatment 1998 Reports - 69.9% of abuse committed by mothers

According to Child Maltreatment 1998 Reports from the States to the National Child Abusi* and
Neglect Data System prepared by the U.S. Department of Health and Human Services in which New York
State participated, the following was found;

a. "Figure 6.1 shows that for the States submitted case-level data, about three-fourths
(73.1%) of substantiated or indicated reports identified only one perpetrator, regardless of the number
of maltreatment victims. Almost half (49.6%;) of the reports had only one perpetrator and one victim."

b. According to Figure 6.2, 44.7% were victimized by a female parent only; 16.17r by
male parent only; 17% by both parents; 8.2% by female parent and other; 1.1% victimized by male
parent and other. The remaining 13% were by relatives and others.
According to the above, 69.9% (44.7 + 17 + 8.2) of the time the mother is involved in the abuse of the

child while the father is involved in 34.2% (16.1 + 17 + 1.1) of the time. Furthermore, the child is safest with
a male parent (father) and other.

On page 7.3 the report states: "Of the maltreatment fatalities, that percentage (59.7) perpetuated
by females was nearly equal to the percentage (60.2) overall maltreatment perpetrators who were female.
Based upon this, 59.7% of children's deaths are caused by a female and 40.3% are caused by a male. In
short, more mothers kill their children than fathers by a significant percentage.

The graph shows that 33.2% of the fatalities were by the female parent only, compared to 11.1% by
the father only. The percentage of mothers killing their children is almost three times the percentage of
that of fathers. What does this tell you? Children have more to worry about from their mothers than they
have from their fathers. But if you listen to the women's organizations, the politicians, social workers, and
judges, it is only the fathers that are abusing the children. They want to ignore the truth because the truth
is not politically correct.

U.S. Department of Justice - Bureau of Justice Statistics - Special Report 1994: "In murders of
their offspring, women predominated, accounting for 55% of killers. When a mother killed her own child,
the offspring she killed was more likely to be a son than a daughter: 64% sons v. 36% daughters.

The following statistics were extracted from article
appearing on the internet and compiled by John DiiRose

37.9% of fathers are denied any parenting time
50.0% of mothers see no value in the father's continued contact with his children (See, Surveying
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the Breakup by Joan Berlin Kelly)
40.0% of mothers said they had interfered with the father's parenting time - to punish their ex-

spouse (See, Frequency of Visitation by Stanford Braven, American journal of
Orthopsychaiary)

63.0% of youth suicides are from fatherless homes
90.0% of all homeless and runaway children are from fatherless homes.
85.0% of all children that exhibit behavioral disorders come from fatherless homes
80.0%; of rapists motivated with displaced anger come from fatherless homes
71.0% of all high school dropouts come from fatherless homes
70.0%; of juveniles in state operated institutions come from fatherless homes
85%; of all youths sitting in prisons grew up in a fatherless home

Translated this means that chi ldren from fatherless homes are:

5 times more likely to commit suicide
32 times more likely to run away
20 times more likely to have behavioral problems
14 times more likely to commit rape
9 times more likely to drop out of school

10 times more likely to abuse chemical substances
9 times more likely to end up in a state operated institution

20 times more likely to end up in prison

Based upon the above, something needs to be done immediately to make sure that
f a t h e r s a r e i n v o l v e d w i t h t h e i r c h i l d r e n .

If you listen to the judges and politicians it is the fathers that are abusing and neglecting the
children when in reality it is the mothers overwhelmingly It is politically correct to blame fathers for child
abuse while ignoring the statistics which clearly show that the vast majority of abuse is caused by the
mothers. The slogan "Women and Children" should be "Children First".

I heard there are two new terms for mothers who abuse their children. One is "primary care giver
bum out" and the other is "explosive rage syndrome". Now that we have new terms to explain the abuse by
mothers, the abuse is not their fault. Therefore, it is all right for them to abuse their child. This is hogwash
and everyone but the judges and social workers know it.

There are also a lot of false abuse reports being filed by the mothers in order to obtain sole custody
of the child(ren) and to obtain possession of the marital residence. I have heard of attorneys telling mothers
"get him to hit you and you will get everything".

Nothing is being done about these false sexual and physical abuse reports. If the reports are proven
to be false, action should be taken against the person who files a false report. Unfortunately, the court
system stalls the father as long as possible in order to get him to agree to an Order of Protection. The court
system does not want the truth to come out if it means the mother will be proven to be a liar. As one law
guardian put it, "We don't make liars out of mothers".

Mother files false sexual abuse claim and nothing happens to her

The mother filed a false sex abuse charge against Smitty claiming he was molesting his son. His
parenting time was suspended. Smitty was told by his attorney that he could take a voice stress test at a
local sheriffs department and that it would be admissible. Smitty, immediately took the test. He passed.
Wlien he went to court, the mother was ready to drop the charges. Obviously, his attorney had already told
her attorney about him taking the stress test and passing. Nothing was done to the mother and Smitty did
not receive any additional time with his son for the time lost because of her false allegations. He had to pay
his attorney. The mother should have been required to pay his attorney fees. This mother should have been
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punished for making a false report of abuse. The mother should have been given a choice, either to take the
voice stress test or be criminally charged for filing a false abuse allegation.

Mother Hies false sexual abuse report and is rewarded

The mother reported Darrell to social services claiming he was sexually abusing his two daughters.
The mother had relocated to Florida a couple of years ago in violation of a court order. Nothing was done.
The mother was given custody of the children and Darrell was given certain visitation rights, including
phone contact with the children and summer vacation time. The mother refused to comply with the court
order, as her attorney never made the court decision into a court order as directed by the court. The mother
sent the children three weeks late for his summer parenting time. Darrell decided to file a petition with the
court for custody of his children as the mother was consistently interfering with his time with the children
including phone calls. He also argued that the court's decision giving her custody was abandoned pursuant
to 22 NYCRR 202.48 as she did not file the order within 60 days as required (see, Feuerstein v. Feuerstein.
167 A.D.2d 907, 562 N.Y.S.2d 276 (4th Dep't 1990; Persud v. Goriah. 143 Misc.2d 225, 539 N.Y.S.2d 872).
The Court refused to sign his order to show cause.

(Although a Family Court rule requires that proposed orders be submitted to Family Court
for signature within 30 days after signing and filing of decision, there are no stated consequences
for a partj^s failure to comply with this regulatory mandate and that 22 NYCRR 202.48 is not
applicable to family court proceedings. McDermott v. Berolzheimer. 210 A.D.2d 559, 620 N.Y.S.2d
151 (3rd Dept. 1994)). Now you know why attorneys take their time in submitting orders to the
family court, especially if it is in the interest of their client. The other party can't appeal until the
order is signed and served.

Darrell kept the children instead of sending them back. The mother upon arriving in New York,
immediately went to court and the court immediately signed her order to show cause, which did not give
her immediate custody of the children as she forgot to ask for it. Why was the mother's order to show cause
signed but not Darrell's? The mother then filed sexual abuse allegations against Darrell claiming he was
sexually abusing his two daughters. She further attempted to kidnap the children by grabbing them in the
market when Darrell turned his back. The children yelled, the police were called and Darrell got the children
back. The next day, the children were forced to undergo a thorough examination at the hospital to determine
whether Darrell was sexually abusing the children or not. The doctors found no evidence of sexual abuse.
The mother was rewarded a couple of days later by the court returning the custody of the children to her.
Any mother, who would put her two daughters through such an examination to get back at the father is, in
my opinion, sick and unfit to be a custodial parent. Darrell will be lucky to see his children again. I should
mention, I believe the mother is a doctor. Nothing was done about the violation of Darrell's parenting time
by the mother. The courts are one sided. The mother's side. The family court now decided it does not have
jurisdiction and told Darrell that if he wanted to see his children, he would have to go to Florida. Darrell
then tried to appeal, but the Appellate Court refused to grant him a court appointed counsel.

Why wasn't the mother charged with falsely reporting an incident in the second degree in violation
of Penal Law § 240.55?

P e n a l L a w ^ 2 4 0 . 5 5

3. Reports, by word or action, to the statewide central register of child abuse and
maltreatment, as defined in title six of article six of the social services law, an alleged occurrence or
condition of child abuse or maltreatment which did not in fact occur or exist.

According to Darrell, the District Attorney informed him that they only prosecute this when the
party has filed three false reports. I am sure that it would have to be the same false allegation all three
times. Protecting the mother again?

The court then told Darrell that they were dismissing his petition and that if he wanted visitation
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with his children he would have to file in Florida. Darrell still does not have a court order to this day. The
object is: don't prepare an order and therefore it can't be appealed. The appeal will take at least 9 months
to be decided, if not longer. Furthermore, if Darrell files in court in Florida, could the Appellate Court
consider that Darrell has abandoned his appeal (Hawthorn v. O'Keefe. 384 N.Y.S.2d 461)? One attorney in
another matter argued "that the appeal was abandoned by law because of the filing of the new petition
requesting the same relief during pendency of this matter" (appeal).

Also, how does Darrell go to Florida for parenting time or the violation of his parenting time when
there has never been a court order signed in New York? Our court system is depriving Darrell of his
constitutional right to due process and is doing all it can to frustrate his attempts to see and talk to his
children. For the record the mother is now refusing to allow him to talk or see the children. Why wouldn't
she, the court has placed her above the law!

According to Darrell, he had been informed that the transcripts are no longer available do the
length of time since the decisions were made and no orders were issued. Now, how does he appeal? This
further helps the mother.

After almost two years of not seeing his children, a Florida judge issued a pick up order for the
children and allowed Darrell to have them for his one week parenting time during winter break. The judge
also ruled that Florida courts do not have jurisdiction of the matter to modify the court order, only New
York does. The judge in New York is telling Darrell he must file in Florida as New York does not have
jurisdiction as the children have been out of state for more than six months. I then asked Darrell about
being able to have the children for the summer according to the order. He told me the judge was cute in
that he ordered that Darrell could have the children, so long as it did not interfere with their summer
camp. You can be sure the mother will have the children in summer camp all summer. Which court does he
go to, as each is refusing jurisdiction claiming the other has jurisdiction? A catch 22?

Court orders child to stay with stepfather who had
history of rape and indecent exposure to a minor

When mothers go into court regarding the father's new girlfriend, the court and his attorney will
convince the father to agree to keep the girlfriend away fi-om the children. Yet, when the father attempts to
keep the mother's boyfiiend away from the children, the court does nothing. I remember about 10 years
ago, Roger, who was being beaten dead by the court system, subsequently moved to Florida because he
couldn't take it anymore. He was attempting to see his son. Because of the mother's interference, he would
call, get an answering machine, and no return calls from his son. He argued the mother was attempting to
alienate the child from him and that his son was in danger living with the mother and her new husband.
Prior to moving to Florida, his current wife was attempting to find out information about the new husband.
She called one newspaper in Texas, and the first words out of the reporter's mouth was "What has he done
now". She hit the jackpot! It seems this man was an ex-police officer who had been arrested and convicted
of aggravated kidnapping and rape. He had also been arrested for exposure to a child under the age of 8,
but the charges were dismissed when he was found guilty of the kidnapping and rape. The prosecutor
didn't want to put the child through a trial. Roger's son was 7, the same age as the victim. Roger's current
wife further learned the ex-wife's new husband was on parole and wasn't supposed to be around women or
children. Roger requested that the court investigate this and was also seeking custody of his son. Nothing
was done. Do you think the judge would allow this man to watch his son? Why would this judge allow this
man to watch someone else's son? Because he is the mother's husband?

Court refuses to protect chi ld from mother

The youngest daughter was living with the mother and the oldest with the father. Gavin filed a
family offense petition with the court because the mother was abusing the oldest child. Not only was the
mother verbally abusing the child but was pinching the child. She would pinch the skin and then twist it.
This left bruises on the child. Gavin attempted to get an Order of Protection in order stop this abuse. The
court dismissed his petition and refused to sign an order to show cause to bring the mother into court.
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Gavin then appeared again before the judge demanding that the court hear testimony from his daughter.
The court heard her testimony and the judge ruled against Gavin and his daughter, holding that the child
was not in immediate danger. I can assure you, if the mother had made the same allegation against Gavin,
with no proof or supporting testimony, Gavin would not be seeing his daughter for several months. He
would be under supervised visitation if he did see the child. The court is allowing the child to be physically
abused by the mother in order to punish the child for wanting to live with her father.

In 1998, the youngest daughter decided to reside with Gavin and wrote a letter to her law guardian
asking for a court appearance because she was fearful of what her mother was going to do to her when she
found out she wanted to reside with her father.

The child wanted to reside with Gavin. The mother would not let her go into the father's house
when she dropped off the other daughter. The mother would listen on an extension to her phone calls to her
father, referred to Gavin's girlfriend as a whore in her presence, and refused to allow her to talk to Gavin's
girlfriend when talking to her father. The child was ill several times and the mother refused to seek medical
attention for the child. The mother refused to buy clothing or school supplies for the child, the mother
refused to allow the child to take her horseback riding lessons if the girlfriend was present, even though the
girlfriend was paying for some of the lessons. The child could not compete in a riding show unless the
girlfriend dropped out of the show, thereby making it the girlfriend's fault the child could not compete in
the show. The child had to stay home and could not go "Trick or Treating" with her sister and two cousins as
this was to be at the girlfriend's parents' home. The child was currently failing subjects and the mother
refused to help the child with her studies. Because of the intense emotional abuse caused by the mother,
the aunt, who was residing with her, grabbed her by the neck and threatened to slap her. Gavin was able to
take the child to counseling, and was able to communicate better with her. The mother refused to go to
counseling as she "didn't need it" and "didn't believe in it". Of course, the court did nothing.

C o u r t a l l o w s c h i l d t o b e a b u s e d

In another matter, Pete's ex-wife filed to terminate his visitation rights. Pete's current wife, Jane,
filed an answer denying the allegations, and filed a cross petition seeking custody of the child because of
what was happening in the household. Pete had allegations of child abuse and drug use by the mother and
her husband. The court then ordered home studies. Jane said that according to the home studies, it was
discovered the ex-wife's husband had a felony conviction for marijuana. Other issues were also raised in
the home studies concerning them. Their home study was excellent. When Pete went to court he had a new
judge, who immediately ordered all three adults to take drug tests. No surprise, both the mother and the
husband failed. Pete passed and was given temporary custody. Sounds good so far, wait and see what
happens next. Previously, when the child was residing with the mother, he was withdrawn and was failing
his subjects in school. This past year the child had a 91 average in school and was getting awards for his
work. He was now happy and not withdrawn. You would think that this would have an impact on the court?
The court believes that children belong with their mothers. The law guardian demanded a forensic evaluation.
I can only assume that this was done in order to rehabilitate the mother in the eyes of the court. In this
case, the home study should have been sufficient. If it had been the father who came out bad on the home
study, you can be sure that there would not have been any forensic evaluation.

When the child visited the mother for a couple of weeks during the Christmas vacation, the mother
took him to the evaluation. The child told the forensic psychologist that Pete and Jane were abusing him,
and made other false allegations about them. When the child returned to Pete he was again withdrawn.
Finally, after a couple of weeks, the child told his counselor at school that he had lied to the forensic
psychologist. The mother told him what he had to say. According to Jane, because he did not agree at first
to lie, this nine year old boy had his toys taken away, and was locked in dark closet until he agreed to say
what the mother wanted him to say. Talk about child abuse. The counselor immediately faxed a letter to
both the law guardian and the forensic evaluator detailing what the child had told him. They both ignored
his letter of what the mother had done to the child. Remember, the object of the court is to keep the child
with the mother. This is called "in the best interests of the child".
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The child's counselor, several months before, wrote a letter to the Court and law guardian stating
the child's stuttering is hardly noticeable. The child seemed quite comfortable with the counselor. He further
stated based upon tapes of the child talking to his mother:

"... he is clearly more agitated during some of his phone conversations with his mother,
most obviously evidenced by his increased stuttering. He has told his mother several times that he
wants to stay in (city), with his father, and that he does not want to return to New York. Her replies
are usually 'You are coming home! I don't care if you don't want to!'. "It's not your decision to make",
or telling him that he will definitely be coming back to live with her. In general, her tone seems to
be extremely negative towards both Pete and Jane, and overly possessive towards the child. She
reminds him of the rules he follows while living with his father and the lack thereof, when in New
York with her. She consistently tells him that all his animals miss him, that his friends miss him
and that he will be able to see all of them soon. This type of discussion is initiated by her and is not
in response to his questions or concerns. In general, her interest seems to be more in the contradicting
the child's father and stepmother, then in her son and how he is doing.

Some significant concerns that I have about the environment with child's mother are as
fo l l ows :

1. Her continual undermining of child's father and stepmother. "Don't pay attention
to what they tell you." "You don't have to do what they say."

2. The fact that there are not appropriate limits for child with regards to video games
and movies with his mother. He was consistently allowed to view rated R movies and play video
games rated M while living with her, by his own report.

3. Lack of appropriate supervision, on several occasions spoken of by child. He states
that several times he was outside playing with friends at 11:00 pm, 12:00 am, or even 1:00 am at
night. This is not appropriate for a child his age, in my opinion.

With his father and stepmother, child is in a stable, nurturing and healthy environment, as
clearly evidenced by his school grades, involvement and enjoyment of church and other activities,
and the strong relationships he has developed with his father, stepmother and his half-brother.

I cannot accurately or fully judge the environment with his mother, however, from what I
have seen of their relationship on the phone, his mother seems to be focused on herself rather than
her ch i ld . "

Obviously, the father's documentation is ignored by the court. The law guardian held the position
that the mother was now drug free, as she was in counseling, and she was "supposedly" taking weekly drug
tests. What about the husband? Therefore, she should have her child back. Would the law guardian make
the same demands if it was the father who had failed a drug test? I doubt it. The father would never have
been awarded custody in the first place.

When this proceeding started last year the law guardian met with the mother and child in the
spring. He then met with the child for about 10 minutes in September when Pete and Jane brought the
child to court for a hearing. Pete and Jane were not privy to the discussion between the law guardian and
c h i l d .

I should mention, that previously Pete would fly into New York, rent a car, and drive about an hour
and a half to pick up his son for visitation, only to find out his son would not be home or that the mother
would not allow the visitation. He would go to the police who would only call her. She told the police that he
can take her to court. The police would do nothing more, even though he had the court order. The mother
also filed two false abuse allegation against Pete that were dismissed. It cost Pete almost $17,000 in one
year attempting to see his son because the mother refused to abide by the court orders knowing he is out of
state. It costs him more in time and money to file violation petitions against her that will go nowhere. The


